
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Sun Drugs of GIen Cove, Inc.
Alma Katz & Abe Katz (Dec'd)
215 Forest Ave.
GIen Cove, NY 11542

Dear  Mrs ,  KaLz :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Connission can only be instituted under
Article 78 of the Civit Practice Laws and Rules, and nust be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TN( COI{I'fiSSION

cc: Pet i t ioner 's Representat ive
Les ter  E .  Lev in
Rifkin, Levin & Lebowitz
501 Fif th Ave.
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NEI^/ YORK

STATE TAX COMMISSION

o f
Sun Drugs of Glen Cove, Inc.
AIma Katz & Abe Katz (Decrd)

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  6 /1 /74  -  8 /31 /77 .

AFFIDAVIT OT I'TAIf,ING

State of New York
County of Albany

Kathy Pfaffenbach, being dury sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within notice of Decision
by certified urail upon Sun Drugs of Glen Cove, Inc. rAlma Katz & Abe Katz
(Dec'd) the pet i t ioner in the within proceeding, by enclosing a true copy
thereof in a securely seared postpaid wrapper addressed as fol lows:

Sun Drugs of GIen Cove, Inc.
Alma Katz & Abe Katz (Dec'd)
215 Forest Ave.
GIen Cove, NY LL542

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said hrrapper is the last known address
of the pet i t ioner.

Sworn to before me this
24th d,ay of January, 1983.

AUTHORIZED TO ADMINISTER
gllls PURSUANT r0 rAx r,Airy
SECTION 174
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Sun Drugs of Glen Cove, fnc.
Alma Katz & Abe Katz (Decrd)

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6 / L / 7 4  -  8 / 3 7 / 7 7 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within notice of Decision
by cert i f ied mai l  upon Lester E. Levin the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid $rrapper addressed as fol lows:

Lester E. Levin
Rifkin, Levin & Lebowitz
501 Fif th Ave.
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
24th day of January, 1983.

AUTHONIZED ?O ADII.TINISTER
OATHS PURSUANT TO TAX TJTU
sscTr0N 174



STATE OF MW YORK

STATE TAX COMI{ISSION

In the Matter of the Petition

o f

suN DRUGS oF GLEN CoVE, rNC.
AIMA KATZ and ABE KATZ (DECEASED)

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and
29 of the Tax Law for the Period June 1, 1974
through August 31, 1977.

DECISION

petit ionersr sales and use

for a period of three nonths.

Petit ioners, Sun Drugs of Glen Cove, Inc., Alna Katz and Abe Katz (deceased),

215 Forest Avenue, Glen Cove, New York 11542, filed a petition for revision of

a determination or for refund of sales and use taxes under Articles 28 and 29

of the Tax Law for the period June 1,7974 through August 31, 1977 (Fi le Nos.

24449, 24450 and 24451).

A formal hearing was held before Arthur Bray, Hearing 0ff icer, at the

offices of the State Tax Comnission, Two l,lor1d Trade Center, New York, New

York, on April 28, L982, Petitioner appeared by Rifkin, Levin & LeBowitz

(Lester E. Levin, CPA). The Audit Division appeared by Paul B. Coburn (Irwin A.

Levy ,  Esq . ,  o f  counse l ) .

ISSIIE

Whether

tax due upon

the Audit Division properly determined

an analysis of petit ioner's purchases

FINDINGS OF FACT

1. Sun Drugs of Glen Cove, Inc. ("Sun Drugs") operated a retai l  pharnacy.

Sun Drugs sold, among other things, therapeutic drugs as well as cosmetics,

cigarettes, candy, and gift  i tems.
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2. 0n September 20, L978, as the result of an audit,  the Audit Division

issued to each petitioner a Notice of Determination and Deutand for Payment of

Sales and Use Taxes Due in the amount of $46,398.98 in tax, plus $10,767.89 in

penal ty  and $13,119.86 in  in terest ,  for  a  to ta l  o f  $701286.73.  Not ices were

issued to Mr. Abe KaLz as president of Sun Drugs and to Mrs. Alma Katz as

secretary-treasurer of Sun Drugs.

3. The auditors perforrned their audit by examining the purchases reflected

on Sun Drugst books. The purchases as per the books of $115881362.00 for the

audit period were adjusted by a reduction of $37,000.00 to reflect an increase

in inventory and by a reduction of $20 r2A4.00 to reflect accommodation sales. The

result ing adjusted purchases used for the audit were $1 16311158.00. The purchases

of Sun Drugs for the period September 1, 1976 through Novenber 30 , L975 wexe

broken down into various categories, and analyzed. 0f the $116311158.00 of total

purchases over the audit period, taxable purchases were found to be $812r329.00.

A mark-up ratio based on cost and sales price was determined for each iten and

applied to total purchases for that i tem. Thus, as a result of the audit,  total

taxable sales were determined to be $1,2161023.00. Since Sun Drugs reported

$602,933.00 on its returns for the audit period, addit ional taxable sales were

deternined to be $613,070.00. This resulted in an addit ional tax l iabi l i ty of

$45 ,  106 .85 .

4. The auditors found Sun Drugs' expense purchases to be nominal during

the audit period and considered the tax paid when due.

5. Fixtures and equipment acquired by Sun Drugs during the audit period

amounted to $31,259.00. Since invoices in the amount of $181459.00 were not

presented to the audj-tors, tax on these purchases of fixtures and equipment
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was assessed in  the  amount  o f  $1  1292. I3 .  The

balance of $12,800.00 const i tuted expenditures

consequently were not subject to tax.

a

auditors deternined that the

for capital improvenents and

6. During the audit  per iod, Sun Drugs maintained a set of  books and

records which were audited monthly by an accounting firm. The following

books and records were available to the Audit Division at the time of the

audit: general ledger, sales journal, Federal income tax returns for the

audit  per iod, sales tax returns, cancel led checks, and purchase invoices.

7. The cash registers utilized by Sun Drugs were equipped with a tax

key. However, Sun Drugs determined its reported taxable sales by estimating

that thir ty to thir ty-two percent of i ts gross sales were subject to:sales

tax. I ts pract ice of est imating the port ion of i ts sales which were subject to

sales and use tax establ ishes that i ts records were insuff ic ient to deternine

sa les  and use tax  l iab i l i t y .

8. Petitionersr representative maintained at the hearing that the Audit

Division should have reviewed the purchase records for the entire audit period.

coNcrusloNs 0F IAI'I

A. That sect ion 1138(a) of the Tax Law provides, in part ,  that i f  a return

required to be f i led is incorrect or insuff ic ient the Tax Commission shal l

determine the anount of tax due on the basis of that information which may be

avai lable. This sect ion further provides that,  i f  necessary, the tax may be

est inated on the basis of external indices such as purchases.

B. That resort to the use of a test period to determine the anount of

tax due must be based upon an insufficienty of record keeping which nakes it

virtually impossible to determine such liability and make a complete audit

( l {at ter of  Chartair ,  Inc. v.  Stqlg Tax Commission, 65 A.D.2d 44).  Sun Drugs
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did mairrtain books and records which were available to the Audit Division.

These records, however, I ,rere insuff icient for the verif ication of taxable

sales and the proper col lection of taxes thereon as evidenced by Sun Drugst

practice of estimating its reported taxable sales. Therefore, the Audit Division

properly uti l ized an analysis of purchases to determine the sales and use taxes

due. In addition, petitioners have not presented any evidence which would

establish that the analysis of purchases for a three month period resulted in

an incorrect determination of sales and use tax due for the audit period.

C. That since petit ioners did not establish at the hearing that Sun Drugs

had the part icular invoices required by section 1135 of the Tax law, which were

the basis for tax imposed on the purchase of fixtures and equipment, the portion

of the asserted deficiency pertaining to Sun Drugs' purchases of f ixtures and

equipment is sustained.

D. That the petit ion of

(deceased)  is  denied.

DATED: Albany, New York

JAN 2 4 1983

Sun Drugs of Glen Cove, Inc., Alna Katz and Abe Katz

tA cT tNcr

COUMISSION
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