
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 18,  1983

J .  S .  Suarez ,  I nc .
67  E .  56 rh  S r .
New York, NY L0022

Gentlemen:

Please take not ice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comrneaced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York 12227
Phone /l (518) 457-2a70

Very truly yours,

STATE TN( COMMISSION

Peti t ioner '  s Representat ive
Alan M. Yedin
One Renee Place
Hassapequa Park, NY 11762
Taxing Bureaut s Representative



STATB Otr NEII YORK

STATE TAX COMMISSION

In the Matter o
o f

J .  S .  Suarez ,

Pet i t ion

f n c .
AITIDAVIT Otr I{AIIING

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Per iod  3 /117 4-2 /28 / t t  .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 18th day of March, 1983, he served the within not ice of Decision by
cert i f ied nai l  upon J. s.  suarez, rnc.,  the pet i t ioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
lrrapper addressed as fol lows:

J .  S .  S u a r e z ,  I n c .
6 7  E .  5 6 t h  S r .
New York, NY 10022

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under Lhe exclusive care and cuilody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
18 th  day  o f  March ,  1983.

ATITHCIIZND TC ADTilINIS
CirililS }:ljnSUAllI !0 IAX lrAtl
r,lil?rcl.l 174
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In the Matter of the Petition
o f

J .  S .  S u a r e z ,  f n c .

for Redetermination of a Deficiency or a Revision
of a Detennination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  3 l t l l  4 -2128177 .

AIT'IDAVIT OT UAIf,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that oo
the 18th day of l{arch, 1983, he served the within not.ice of Decision by
certified mail upon Alan M. Yedin the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Alan M. Yedin
One Renee Place
Massapequa Park, NY 11762

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before ne this
18th day of L1arch, 1983.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

J .S .  SUAREZ,  INC.

for Revision of a Determination or for Refund
of Sa1es and Use Taxes under Articles 28 and 29
of the Tax Law for the period March 1, 191.4
through February 28, 1977.

DECISION

Pet i t ioner ,  J .s .  suarez ,  rnc . ,  67  Eas t  55 th  s t ree t ,  New York ,  New york

10022' filed a petition for revision of determination or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period March l,

1974 through February 28, 1977 (Fi Ie No. 25534).

A formal hearing was held before Arthur Bray, Hearing Officer, at the

offices of the State Tax Comnission, Two World Trade Center, New York, New

York, on March 18, 1982 at 1:15 P.M. Pet i t ioner appeared by Alan M. yedin,

c.P.A. The Audit  Divis ion appeared by Paul B. coburn, Esq.,  (rrwin f ,"ry,  Esq.,

o f  counse l ) .

ISSI]ES

I.  l {hether the Audit  Divis ion properly determined pet i t ioner 's sales

which were exempt from sales and use taxes.

I I .  Whether the Audit  Divis ion properly determined pet i t ionerrs sales

based on  pe t i t ioner 's  bank  depos i ts .

I I I .  f f i rether pet i t ioner col lected sales tax on i ts sales for the period

March 1, 1974 through February 28, 1977.

FINDINGS OF FACT

1.  Pet i t ioner ,

handbags.

Suarez, Inc.,  operates a retai l  store sel l ing ladies
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2. Pet i t ioner executed a consent extending the period for assessnent of

sales and use taxes for the period March 1, 7974 t-hrough February 28, 1977 to

December  19 ,  1978.

3. 0n December 11, 1978, as the result  of  an audit ,  the Audit  Divis ion

issued to petitioner a Notice of Determination and Denand for Payment of Sa1es

and use Taxes  Due in  the  anount  o f  $451841.02  as  tax ,  p lus  $111347.80  as

pena l ty ,  and $19 1192.13  as  in te res t ,  fo r  a  to ta l  amount  due o f  $761380.95 .

4. The Audit  Divis ion compared gross sales in the pet i t ioner 's sales

journals of $8451084.66 to the gross sales reported in the sales tax returns of

$716'838.42 for the audit  per iod. The di f ference of $128,245.24 was attr ibutable

to three factors. First ,  pet i t ioner did not indicate i ts gross sales on i ts

sales tax return for the period September 1, 1976 through November 30, 7976.

Second, pet i t ioner excluded i ts purported nontaxable sales from i ts reported

gross sales. Last1y, pet i t ioner did not include sales tax in the amount of i ts

reported gross sales, but did include sales tax in gross sales in i ts sales

j ournals .

5.  The Audit  Divis ion perforned a markup test which disclosed that

pet i t ioner had a markup of 60 percent.  This percentage was appl ied to pet i t ioner 's

purchases  wh ich  resu l ted  in  ad jus ted  gross  sa les  o f  $686r363.04 .

6. An examinat ion was conducted by the Audit  Divis ion of pet i t ioner 's

purported non-taxable sales for the year 1975. The exanination of the non-taxable

sales resulted in $3,345.10 or 73.98 percent being disal lowed. This percentage

was then applied to petitioner's purported non-taxable sales for the audit

per iod result ing in a disal lowance of non-taxable sales of $18r558.07 and

addit ional tax due of 91,394.74.
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7. The Audit  Divis ion also subtracted non-taxable sales of $25,085.24

shown on pet i t ioner 's books from the purported gross sales on i ts books to get

taxable sales of $8191999.42. Sales tax was determined on the basis of this

amount of taxable sales since pet i t ioner did not l ist  sales tax on any of i ts

sales sl ips and because there rdas no sign in the store stat ing that sales tax

was included in the price of the item. This resulted in additional tax due of

$41325.23 for the audit  per iod after giv ing pet i t ioner 'credit  for the tax i t

had previously paid.

8. The Audit  Divis ion compared bank deposits for the period l larch 1, 1974

to May 31, 1975 to the reported sales. The period March 1, 1974 to May 31,

1975 was chosen because the auditors did not have the bank statemeots for the

other months. The total  monthly bank deposits of $908,047.75 were compared to

gross  sa les  in  pe t i t ioners  books  o f  $563,696.26 .  The d i f fe rence o f  $344,35L.49

was considered to be unrecorded taxable sales and was divided by the gross

sa les  repor ted  in  pe t i t ioner 's  books .  Th is  resu l ted  in  61 .11  percent  o f  sa les

being found to be unrecorded. This percentage was then applied to the sales

reported in pet i t ioner 's books for the ent ire audit  per iod result ing in addit ionaL

unrecorded gross  sa les  o f  $516,431.24  and add i t iona l  tax  due o f  $40,121.05  fo r

the audit  per iod.

9. The Audit Division found that there $/ere no fixed asset purchases for

the audit period and concluded that since there were only a small amount of

expense purchases they would not be exanined.

10. Pet i t ioner maintained a complete set of  books and records including

bank statements.

11. At the hearing, pet i t ioner 's representat ive produced a schedule of

non-sales related bank deposits involving loans, refunds from customs duties,
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and insurance. As a result, the Audit Division conceded there were no unrecorded

s a l e s .

72. Pet. i t ioner 's representat ive produced at the hearing a resale cert i f icate

which the Audit Divison acknowledged should be taken into account in determining

pet i t ionerrs non-taxable sales. As a result  of  this cert i f icate, the Audit

Divison conceded that the percentage of non-taxable sales disallowed should be

reduced to .33379 result ing in $81476.00 of addit ional taxable sales and

add i t iona l  tax  due o f  $678.00 .

13. Pet i t ioner did not of fer any evidence to establ ish that sales tax was

separately stated on the invoices.

CONCIUSIONS OF LAIC

A. That in view of Finding of Fact t '11r '  the port ion of the asserted

def ic iency of sales and use tax based upon unrecorded sales is cancel led.

B. That resort to the use of a test period to deternine the amount of tax

due must be based upon an insufficiency of record keeping which makes it

virt'ua1ly irnpossible to detennine such liability and to conduct a complete

audi t  (Mat ter  o f  Char ta i r ,  Inc.  v .  State Tax Comm.,  65 A.D.2d 44;  Mat ter  o f  A.J .

Kurty & Sons, State Tax Commission, August 13, 1932).  Since pet i t ioner maintained

adequate books and records, the use of a test period to determine the amount of

pet. i t ioner 's purported non-taxable sales which were subject to tax was inproper.

Therefore, pet i t ioner 's tax l iabi l i ty ar is ing from disal lowed non-taxable sales

is reduced to the amount actually found due during the periods tested, with

credit  to be given for the resale cert i f icate noted in Finding of Fact " I2".

(see  Mat te r  o f  A .J .  Kur ty  &  Sons,  supra . )

C. That Tax law S1132(a) provides, in part ,  that the tax shal l  be stated,

charged and shown separately on the sales slip given to the customer. Since
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pet i t ioner did not l ist  sales tax on i t  sales sl ips, the Audit  Divis ion properly

determined that petit.ioner had not collect,ed the tax (Matter of William tlisfu4

d/b/a Seven Corners Liquor Store, State Tax Commission, January 2, 1980).

D. That the pet i t ion of J.S. Suarez, fnc. is granted to the extent of

Conclusions of Law "A" and "B'r above; that the Audit Division is hereby directed

to modify the Notice of Determination and Demand for Payment of Sa1es and Use

Taxes Due issued December 11, 1978; and that,  except as so granted, the pet i t ion

is in al l  other respects denied.

DATED: Albany, New York STATE TN( COMI'fiSSION

"-'k3rrt 
ttic.("' C=tn C(t*

PRESIDENT

MAR T B 1983
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P 389 758 728
REGEIPT FOR CERTIFIED MAII

NO INSURANCE COVERAGE PROVIDED_
NOT FOR INTERI{AIIOI{AL I'AIL

P 389 758 729
RECEIPT FOR CERTIFIED MAIL

NO INSUMNCE COVERAGE PROVID€IF
NOT FOR II{TERI{ATIOTAL I'AIT
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