
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 11, 1983

Henry Stempien
3L5 Richnond Ave.
Syracuse, NY 13204

Dear Mr. Stempien:

Please take not ice of the Decision of the
herewith.

State Tax Comission enclosed

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.. Taxation and Finance
Law Bureau - Li t igat ion Unit
A1bany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX CO}TMISSION

Peti t ioner '  s Representat ive
Michael C. Cogswel l
1 0 6  E .  M a i n  S t .
Elbr idge, NY 13050
Taxing Bureaur s Representative



STATE OF

STATE TAX

NEW YORK

COUMISSION

In the Matter of the Petition
o f

Henry Stempien

for Redeternination of a Deficiency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
12/1174  -  9 /Lo l77 .

:

Revision :
Use Tax

the Period:

AFFIDAVIT OF MAII.ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 1Lth day of February, 1983, he served the within not ice of Decision by
certified mail upon Henry Stempien, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Henry Stempien
315 Richnond Ave.
Syracuse, NY L32O4

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
l l th day of February, 1983.

AUTHABIAED [O TffiINIFSM
oslHg FrJRtrrsltT Iq SAx l/tw
sECrIoil 174



STATE OF NEW YORK

STATE TAX COMI'IISSION

In the Matter of the Petition
o f

Henry Stempien

for Redeterminat ion of a Def ic iency or a
of a Determination or a Refund of Sa1es &
under Article 28 & 29 of the Tax law for
P e r i o d  1 2 / 1 / 7 4  -  9 / 1 0 / 7 7 .

AITIDAVIT OF MAILING

Revision
Use Tax

the

Stat.e of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the l l th day of February, 1983, he served the within not ice of Decision by
certified mail upon Michael C. Cogswell the representati-ve of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michae l  C.  Cogswel l
1 0 6  E .  M a i n  S t .
Elbr idge, NY 13060

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before ne this
11th day of February, 1983.

AUTHORIZED TO ADIIINISTTR
OAIHS PtnSUrNf l0 TII IrAf
sDclr0N 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitiou

o f

I{ENRY STEMPIEN

for Redetermination of the Timeliness of a
Pet i t ion under Art ic les 28 and 29 of the Tax
Law for the Period December 1, 1974 through
September  10 ,  L977.

DECISION

Peti t ioner,  Henry Stenpien, 315 Richmond Avenue, Syracuse, New York 13204,

f i led a pet i t ion for redeterminat ion of the t imel iness of a pet i t ion under

Articles 28 and 29 of the Tax Law for the Period Deceurber 1, 1974 through

September 10, t977 (Fi te t to.  32565).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,  at

the off ices of the State Tax Comnission, 333 East lCashington Street,  Syracuse,

New York, on March 25, L982 at 9:15 A.M. Pet i t ioner appeared by Michael C.

Cogswel l ,  Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(A lexander  l {e iss ,  Esq. ,  o f  counse l ) .

ISSTIE

l,/hether petitioner timely applied for a hearing to review a deternination

of tax due.

FII{DINGS OF FACT

1. 0n September 2, L977, the Audit  Divis ion received a Not i f icat ion of

Sale, Transfer or Assignment in Bulk from pet i t ioner,  Henry Stenpien regarding

his purchase of the Thomas Restaurant from Thomas Heaney, Sr. Said notification

indicated September 10, 1977 as the scheduled date of sale.



2.  On September  6 ,  1977,  the

possible claim for New York State

s e l l e r .

-2 -

Audit Division

and local sales

not i f ied pet i t ioner of a

and use taxes from the

On February 14, L978, the Audit Division issued a Notice and Demand for

Paynent of Sales and Use Taxes Due against petitioner covering the period

December L, 1.974 through September 10, 1977 for taxes due of $41289.88, plus

pena l ty  and in te res t  o f  $11691.34 ,  fo r  a  to ta l  o f  $51981.22 .  Pet i t ioner  leas

held liable for the taxes determined due fron the seller in accordance with

the provisions of sect ion 1141(c) of the Tax Law.

3. When pet i t ioner received the aforesaid not ice, he retained counsel,

Michael Cogswel l .  Mr. Cogswel l  instructed his secretary, Denine Savage, to

type form TA-10 ' rPet i t ionr ' .  Pet i t ioner signed the pet i t ion on February 22,

1978 and returned said form to Mr. Cogswel l 's of f ice. Ms. Savage mai led the

petition to the address shown on the form on February 24, L978.

4. Petitioner had no further correspondence with the Audit Division until

January 15, 1981 when the Tax Compliance Bureau issued a subpoena for his

appearance at the Syracuse Distr ict  0f f ice regarding the above not ice.

Pet i t ioner,  by let ter dated January 23, 1981, advised the Audit  Divis ion

that he had requested a hearing on February 22, 1978. The Audit Division

responded that it had no record of a petition being fil-ed and therefore petitioner

was not ent i t led to a hearing.

CONCTUSION OF tAI./

That pet i t ioner f i led a pet i t ion for revision

i t  is shown that a let ter has been properly mai led,

that i t  was del ivered to i ts addressed dest inat ion

of a deternination. When

there arises a presunption

(News Syndicate Co. v.



Gat t i  Paper  S tock  Corp . ,  256 N.Y.  2 t l ,  L76

shall be granted a hearing with respect to

of Sales and Use Taxes Due issued February

DATED: Albany, New York STA

FEB 1,11983

.E.  16e) .

Notice

Accordingly, petitioner

and Demand for Paynent

4 ,  1978 .

TAX COMI{ISS
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