
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

tTay 27, 1983

Gary E. Slattery (Purchaser)
d/b/a Flor ida Hotel  Corp.
c/o Black & Brownstein
98 Cutter MiI l  Rd.
Great  Neck ,  NY 11021

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Ru1es, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Building /i9 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

Peti t ioner '  s Representat ive
Daniel  J.  Brownstein
Black & Brownstein
98 Cut te r  Mi I l  Rd.
Great Neck, NY 11021
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Gary E. Slattery (Purchaser)
d/b/a Flor ida Hotel  Corp.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art.icle 28 & 29 of the Tax Law for the period
3/7 l tZ  -  s /31 /74 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
27th d,ay of May, 1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Gary E. Slattery (Purchaser),  d/b/a Flor ida Hotel  Corp.,  the pet i t ioner
in the within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Gary E. Slattery (Purchaser)
dlb/a Flor ida Hotel  Corp.
c/o Black & Brownstein
98 Cutter Mi l l  Rd.
Great Neck, NY I7A21

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal Service within the State of New York.

AIT'IDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

ISTEN
OATHS PURSUANT
SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Gary E. Slattery (Purchaser)
dlb/a Flor ida Hotel  Corp.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
P e r i o d  3 1 1 1 7 2  -  5 / 3 L / 7 4 .

AT'FIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Departnent. of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Daniel J. Brownstein the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Daniel  J.  Brownstein
Black & Brownstein
98 Cutter Mi l l  Rd.
Great  Neck ,  NY 11021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27th day of May, 1983.

oATHS PT RSUANT TO TAX IJAW
SEUTION Xru



STATE OF NEW YORK

STATE TAX CO},fMISSION

In the Matter of the Pet i t ion

o f

GARY E. STATTERY (PURCIIASER)
d/b/a FLORIDA HOTET C0RP.

for Revision of a Determinat ion or for
of Sales and Use Taxes under Art ic les
of the Tax Law for the Period March 1,
th rough May 31 ,  1974.

DECISION

Refund
28 and 29

7972

Peti t ioner,  Gary E. Slattery (Purchaser) d/b/a Flor ida Hote1 Corp. ,  c/o

Black & Brownstein, 98 Cutter Mi l l  Road, Great Neck, New York 1102f,  f i led a

pet i t ion for revision of a determinat ion or for refund of sales and use taxes

under Art ic les 28 and 29 of the Tax Law for the period March 1, 1972 through

May 31 ,  L974 (F i le  No.  17742) .

A smal l  c lains hearing was held before Judy M. Clark, Hearing Off icer,  at

the offices of the State Tax Conunission, Two World Trade Center, New York, New

York, on september 22, L982 at 1:15 P.M. Pet i t ioner appeared by Black &

Brownstein (Daniel  J.  Brownstein, Esq.,  of  counser).  The Audit  Divis ion

appeared by Paul B. Coburn, Esq. (Anne I , / .  Murphy, Esq.,  of  counsel) .

ISSl]E

Whether the purchase of real property by petitioner fron William Wosneski

d/b/a Florida Hotel constituted a bulk sale within the meaning and intent of

sec t ion  1141(c)  o f  the  Tax  Law.

FINDINGS OF FACT

1. Wil l iam hlosneski owned realty

where he operated a bar and restaurant

at 68 Maple Avenue, Flor ida, New York,

known as Flor ida Hotel .
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2. 0n July 22, L974, pet i t ioner Gary E. Slattery purchased from Wil l iam

Wosneski the above business premises for the sum of $35r000.00. Pet i t ioner did

not notify the State Tax Conmission of said purchase.

3. The proposed contract of  sale dated Apri l  29, 7974 betveen Wil l iam

hlosneski and petitioner did not specify a separate sale amount for any furniture

or equipmentl  however,  i t  d id contain the fol lowing provision:

"Included in this sale at no addit ional costs are al l  the
fixtures, furniture and equipment presently on said premises owned by
the sel ler and used in the bar and restaurant business.t t

4.  Upon purchase of the above premises, pet i t ioner Gary E. Slattery

entered into a lease agreement with l./i l l iam Wosneski through December 31, L974

whereby ldill iam Wosneski leased the premises known as the Florida Hotel,

including the bar and grill and existing fixtures, furniture and equipment.

Mr. Llosneski vacated the premises at the termination of the lease agreenent.

5. Upon termination of the lease agreement between petitioner and lCilliam

Wosneski,  the premises remained vacant for an indeterminable t ime. Gary E.

Slattery eventual ly appl ied for a l iquor l icense and began operat ion of a bar

at the premises under the name of Flor ida Hotel  Corp.

6. 0n September 23, L976, the Audit  Divis ion issued a Not ice and Denand

for Paynent of Sales and Use Taxes Due against Gary E. Slattery and Florida

Hotel  Corp. (Purchaser) covering the period March 1, 1972 xhrough May 31, 1974.

The Notice asserted total  tax due of $41508.49, plus penalty and interest.  Said

tax, penalty and interest had been detennined due from hlil l iam Wosneski. The

Notice represented pet i t ioner Gary E. Slattery 's l iabi l i ty as purchaser under

the provisions of sect ion 1141(c) of the Tax Law.
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7. Pet i t ioner contended that the provisions of Tax Law $1141(c) did not

apply to him because he merely purchased real property and did not intend to

purchase a business or any furniture and fixtures. Petitioner argued that any

furniture and fixtures included in the transaction were old and of very little

value, i f  any.

8. Pet i t ioner sold the business premises on March 23, 1976 to Higgins &

Mclaughl in,  fnc.

9. Pet i t ioner requested the abatement of penalty and interest.

CONCTUSIONS OF tAhI

A. That sect ion 1141(c) of the Tax Law provides, in summary, that whenever

a person required to col lect tax shal l  make a sale of his business assets,

otherwise than in the ordinary course of business, the purchaser shal l  at  least

ten days before taking possession not i fy the Tax Commission by registered mai l

of  the proposed sale. Whenever the purchaser shal l  fai l  to give not ice as

required or whenever the Tax Commission shall inform the purchaser that a

possible claim for tax existsr any sums of money shal l  be subject to a f i rst

priority right and lien for any such taxes due from the seller. The liability

of the purchaser shal l  be l imited to an amount not in excess of the purchase

price or fair  market value of the business assets sold, whichever is higher.

B. That pet i t ioner Gary E. Slattery purchased the business assets of

hl i l l iam lCosneski for the sum of $35,000.00. The fact that the contract of  sale

did not designate a sale pr ice for furni ture and f ixtures is lmmaterial .  The

real property i tsel f  was a business asset of l l i l l iam Wosneski.  Pet i t ioner ldas,

therefore, required to not i fy the State Tax Commission of said purchase.
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Petitioner, is consequently liable for the taxes determined due from Willian

Wosneski under the provisions of sect ion 1141(c) of the Tax Law.

C.  That  sec t ion  1 f45(a) (3 )  o f  the  Tax  law s ta tes  in  par t  tha t ' rUnpa id

penalt ies and interest nay be determined, assessed, col lected and enforced in

the same manner as the tax imposed by this art ic le."  Therefore, pet i t ioner w€s

properly assessed for penalty and interest appl icable to the sel ler in accordance

wi th  Tax  law $$ 1141(c)  and 1145(a) (3 ) .  (Mat te r  o f  Anna Manze l la  (Purchaser ) ,

State Tax Conmission, November 20, 1981.)

D. That the pet i t ion of Gary E. Slattery (Purchaser) is denied, and

Notice and Demand for Payurent of Sales and Use Taxes Due issued Septenber

1976 is  sus ta ined.

DATED: Albany, New York STATE TAX COMHISSION

I'JIAY 2? 1983

the

23,
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