
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  14,  1983

S c h w e l l e r ' s  S u c c e s s o r ' s  I n c .
Joseph Dribinsky, Phi l ip Dribinsky

& Bernard Colen
c1o Sol hlakstein
330 W.  42nd St .
New York, NY 10036

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) f fgS of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone lf (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner t s Representative
Sol hlakstein
330 W. 42nd St .
New York, NY 10036
Taxing Bureau' s Representative

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

S c h w e l l e r ' s  S u c c e s s o r t s  f n c .
Joseph Dribinsky, Phi l ip Dribinsky

& Bernard Colen

for Redeterninat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
P e r i o d  3 / I / 7 5  -  5 / 3 r / 7 8 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of Apri l ,  1983, he served the within not ice of Decision by
cer t i f ied  mai l  upon Schwel le r ts  Successor 's  Inc . ,  Joseph Dr ib insky ,  Ph i l ip
Dribinsky & Bernard Colen the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid rdrapper addressed as fol lows:

S c h w e l l e r t s  S u c c e s s o r t s  I n c .
Joseph Dribinsky, Philip Dribinsky

& Bernard Colen
c/o Sol Wakstein
330 I , l .  42nd St.
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusiody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said $irapper is the last known address
of the pet i t ioner.

Sworn to before me this
14 th  day  o f  Apr i l ,  1983.

,,,IJ*II,JTIIZSD TO AI'(
;;''l'iiS I'ITBSUIJ'IT IO

INISTEN
TAX IAW

si tTlc l i  t ' l4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

S c h w e l l e r ' s  S u c c e s s o r ' s  I n c .
Joseph Dribinsky, Phi l ip Dribinsky

& Bernard Colen

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
P e r i o d  3 / L / 7 5  -  5 / 3 L / 7 8 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and tnal on
the 14th day of Apri l ,  1983, he served the within not ice of Decision by
certified mail upon Sol hrakstein the representative of the petitioner in the
within proceedinS, bY enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

So1 Wakstein
330 W.  42nd St .
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cuslody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
14 th  day  o f  Apr i } ,  1 "983.

ITUTHORIZED TO ADMINISTER
eAff:S i'URSUAIIT TO TAX IJAW
S;lilTlLlii I'/4



STATE OF NET.J YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

scHI,IEttER's succEssoR,s, INc.
JosEpH DRIBINSKy, pHItIp DRIBINSKY

AND BERNARD COTEN

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period March 1, lgTS
through l lay 31 ,  !978.

DECISION

Pet i t ioners,  Schwel ler 's  Successor 's ,  Inc. ,  Joseph Dr ib insky,  Phi l ip

Dribinsky, and Bernard Colen, clo SoI Wakstein, 330 W. 42nd Street, New York,

New York 10036, f i led petit ions for revision of determinations or for refunds

of sales and use taxes under Articles 28 and 29 of the Tax law for the period

March  1 ,  1975  th rough  May  31 ,  1978  (F i l e  Nos .2s435 ,25435 ,2s437 ,2s438) .

A small claims hearing was held before Arthur Johnson, Hearing Off icer, at

the off iees of the State Tax Commission, Two Wor1d Trade Center, New York, New

York, on June 17, 1982, at 9:15 A.M. Petit ioners appeared by sol Wakstein,

cPA. The Audit Division appeared by Paut B. coburn, Esq. (Wil l iam Fox, Esq.,

o f  counse l ) .

ISSIIES

. hlhether it

sales tax l iabi l i ty

I I .  Lthether a

sales and use taxes

corporate l iabi l i ty

was proper for the Audit  Divis ion to est inate pet i t ioners'

for the period March 1.,  1975 through May 31, 1978.

consent extending the period of linitation for assessment of

executed by a corporation also extends the time to assess a

against the responsible off icers individual ly.



FII{DINGS OF FACT

1.  Pet i t ioner  Schwel le r rs  Successors ,  fnc .  (here ina f te r  "Schwel le rs r r )

operated a del icatessan located at 3411 Jerome Avenue, Bronx, New York.

Schwel ler ceased operat ions on or about Apri l  14, 1978 and f i led for bankruptcy.

Schwel lers sold prepared meals for on premises and off  prenises con-

sumption as wel l  as non-taxable food and grocery products.

2. 0n February 7, 1979, the Audit  Divis ion issued a Not ice of Deterninat ion

and Demand for Payment of Sales and Use Taxes Due against Schwellers covering

the period March 1, 1975 through l{ay 31, 1978 for taxes due of i45r042.98, plus

minimum statutory interest of  $8,202.33, for a total  of  $53r245.31. The Audit

Division estimated the taxes due because Schwellers did not make books and

records avai lable for audit .

0n March 7, 1979, not ices were issued to pet i t ioners Phi l ip Dribinsky,

Joseph Dribinsky and Bernard Colen for the amount of the foregoing taxes, plus

penalty and interest,  based on their  being f inancial ly resporis ible off icers of

Schwel lers.

3. Subsequent to the issuance of the not ices, pet i t ioner Schwel lers

produced certain books and records for audit  at  an informal conference with the

Audit  Divis ion. The Audit  Divis ion reconci led gross sales per the general

ledger with sales tax returns, Federal  income tax returns and bank deposits.

AIso purchases per the general ledger vrere reconciled with Federal income tax

returns. The general  ledger categorized.purchases for the period June 1, 1975

thr6ugh May 31 ,  1978 as  fo l lows:  l iquor  -  95 ,252.00 ,  beer  -  981039.00 ,  soda -

$ L 6 , 3 4 4 . 0 0 ,  m e a t s  -  $ 3 3 2 , 3 5 0 . 0 0 ,  f i s h  -  9 5 , 1 8 6 . 0 0 ,  p o u l t r y  -  9 5 4 , 7 2 3 . 0 0  a n d

other foods - $107 1484.00 (cigarette purchases of $7 ,674.00 were included in

this amount).  The Audit  Divis ion considered al l  the purchases of l iquor,  beer,
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soda, f ish and one-half  of  the meat and poultry purchases as sold through the

restaurant operation. Estimated nark-ups were applied to each category of

purchases to arr ive at taxable restaurant sales of $6621086.00. The renaining

50 percent of the meat and poultry purchases and the cigarette purchases were

considered sold at the counter.  Est imated mark-ups r.eere also appl ied to these

purchases to arr ive at counter sales of $497,628.00. I t  was est inated that.

except for c igarettes, 60 percent of the counter sales were taxable which

resulted in taxable counter sales of $2991114.00. The gross sales as est inated

above ($1r159,714.00) were less than those reported in Schwel lers '  books and

records and, as a result ,  the gross per books were accepted as correct by the

Audit  Divis ion. However,  est imated taxable sales were $221 r456.00 greater than

Schwel ler reported. Schwel ler substant iated sales of $43r213.00 to Montef iore

Hospital '  an exenpt organizat ion, and therefore, the Audit  Divis ion adjusted

the addit ional taxable sales to $17Br253.00. Said amount was increased to

$194,503.00 to include sales for the period t larch 1, 1975 through May 31, 1975.

4. A consent extending the period of l imitat ion for assessment of sales

and use taxes for the period l larch L, 1975 through Hay 31, L978, to June 20,

1979 was executed by Phi l ip Dribinsky, as treasurer,  for schwel ler.

5. As a result of the audit performed, the Audit Division revised the tax

due on  no t ices  re fe r red  to  in  F ind ing  o f  Fac t  ' r2*  to  $151560.24 .

6. At t'he time Schweller filed for bankruptcy, its books and records were

turned over to the Trustee in Bankruptcy. The trustee misplaced guest checks

and cash register tapes. Without these records, the Audit Division could not

independently verify taxable sales reported by Schweller and for this reason,

adopted the est imate procedures out l ined above.
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7. Schwel lers recorded sales in the cash receipts journal as taxable

tables, taxable counter, counter not taxable and counter not taxable due to

exempt. The receipts t^rere recorded daily from cash register tapes and guest

checks kept in the ordinary course of business.

The percentage of taxable sales to gross sales was 59.3268 percent.

The percentage of taxable counter sales to total  counter sales was 30 percent.

In comparison, the Audit  Divis ion est inates were 76.76 percent and 60 percent,

respect ively.

8. On a previous audit  of  Schwel lers '  books and records for the period

December 1, 1966 through November 30, 1969, the Audit  Divis ion determined that

53 percent of Schwel lers '  sales were taxable. However,  dur ing this period,

mea ls  o f  less  than $1 .00  were  no t  taxab le .

9. The Audit Division exanined the records of Montefiore Hospital which

veri f ied the sales recorded in Schwel lers '  cash receipts journal as rrcounter

not taxable due to exempttr.

10. Since the Audit  Divis ion accepted the gross sales reported by Schwel ler

and restaurant sales are taxable in their  ent i rety,  the sole est imate at issue

is the percentage of taxable sales made over the counter.

The estimated mark-ups used to compute gross sales for the entire

audit  per iod were based on audits of s imi lar businesses.

The Audit Division failed to establish the basis upon r*hich it estimated

60 percent of counter sales were taxable.

CONCTUSIONS OF tAW

A. That,  in the absence of cash register tapes and guest checks to

independent ver i f icat ion of taxable sales recorded in Schwel lers '  books

records, the Audit  Divis ion properly est imated Schwel lers '  tax l iabi l i ty

make

and

a s
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authorized pursuant to sect ion 1138(a) of the

of the Tax law also provides that the tax be

ind ices .

March 7, 1979 are cancel led.

DATED: Albany, New York

APR 14 1983

That since the Audit  Divis ion fai led to establ ish the basis for i ts

est imate of taxable counter sales, such est imate is erroneous. l loreover,

petitioner retained guest checks and cash register tapes which would have been

available for examination had the trustee not nisplaced them, the exempt sales

to Montefiore Hospital were independently verified for accuracy and the applica-

t ion of est imated mark-ups to purchases substant iated gross sales reported.

These factors, al though not conclusive, indicate that Schwel lers '  books and

records were rel iable. Accordingly,  the addit ional taxes due of $15r560.24 are

cance l led .

B. That since the taxes assessed against Schwel ler are cancel led, fssue

I I  i s  moot .

C.  That  the  pe t . i t ions  o f  Schwel le r ' s  Successor 's ,  Inc . ,  Joseph Dr ib insky ,

Philip Dribinsky and Bernard Co1en are granted and the notices of deter:mination

and demand for payment of sales and use taxes due issued February 7, 1979 and

Tax Law. However,  said sect ion

est imated on the basis of external

STATE TA)( COMMISSION

PRESIDEM



P 389 7s8 822
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED_
NOT FOR INTERIIATIOIIAL MAIL

P 389 758 82I
BECEIPT FOR CERTIFIED MAtt

NO II{SURANCE COVERAGE PROVIDED_
I{OT FOR INTERiIATIOI{AI IIAIT

i
.,

: l
t
J

J

J
!
i

i
i

I

(Sec Revene)

TOTALtocc4rrnd Fc

GI€
CA

do
lr
do€
o

E
o
frr
utq.

ol€
o\

d
orr

o
o
o

E
o

Tr

3

stndt.nd No. 
---F

,ziA A), a,4n/,tr,','ot*'nW?*'r/, 
/at6

Pcrnrlrr / t

C.rtifl.d Foe

Specl.J Dsllvery F.o

Rastricted Oetivery Fae

Rctu?n Roceipt Showino
to whom and D.t€ Delivarad
Rerurn Receipl Snowing rfiE;;
Date, and Address of Oetivcry

TOTAL FC1r-F- 3
Pon.nart or Drte


