
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 15, 1983

$cherz Porscbe-Audi, Ltd.
5996 E. Holloy Rd.
Syracuse, NY 132L1

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the admi.nistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceediag ia court to review
an adverse decision by the State Tax Cormission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of llew York, Albany Couaty, within 4 nonths from the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9 State Canpus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Fetitioner' s Representative
Jan Scott Kublick
Davoli, Mcl{ahon & Kublick
500 South Sal ina St. ,  Suite 816
Syracuse, NY 13202
Taxing Bureaut s Representative



STATX OT NEW YORK

STATA TAX COMMISSION

Ia the l{atter of the Petition
o f

Scherz Porscbe-Audi, Ltd.

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Per iod  Ended 8 /3L /79 .

AIT'IDAVIT OF }OITING

State of l{ew York
County of Albany

Connie Hagelund, being dul-y sworn, depoees and says that she is an
employee of the Departnent of Taxation and Finance, over 18 years of age, atrd
that on the 15th day of July, 1983, she served the within notice of Decision by
certified mail upon Scherz Porsche-Audi, Ltd., the petitioner in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Scherz Porsche-Audi,  l td.
5996 E. l Iol loy Rd.
Syracuse, NY f3211

and by depositing same enclosed in a postpaid properly addressed nrapper in a
(post office or official depository) under the exclusive care aad cuilody of
the united states Postal service within the state of New York.

That deponent f,urther says that the said addressee is the petitioner
herein and that the addrese set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before ne this
15th day of July,  1983.

AUTHORIZED TO ADIIINISTEN
sllq PURSUANI ro ri.f uwsEctl0il l?d



STATE OF I{ET{ YORK

STATE TAX COM}IISSION

In the Matter of the Petition
o f

Scherz Porsche-Audi,  Ltd.

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Period Ended S/31/79

AI'FIDAVIT OF UAII.IilG

State of New York
County of Albany

connie Hagerund, being dury sworn, deposes and says that she is an
employee of the Departnent of Taxation and Finaace, over 18 years of age, and
that on the L5th day of July, 1983, she served the within notice of Decision by
certified nail upon Jan Scott Kublick the representative of the petitioner in
the witbin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Jan Scott Kublick
Davoli, l{cMahon & Kublick
500 South  Sa1 ina  St . ,  Su i te  816
Syracuse, NY 13202

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuslody of
the united states Postal service within the state of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said lrrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
15th day of JuIy,  1983.

AUTHORIZED TO ADIIINISIEA
oAIHS PrnSuANr I0 lrx l.aw
sEcIIo$ r?d



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

SCHERZ PORSCHE-AIIDI, LTD.

for Revision of a Determination or for Refund
of Sales and Use Taxes under ArtlcLes 28 and, 29
of the Tax Law for the Period Ended August 31,
L 9 7 9 .

DECISION

Petl t ioner,  Scherz Porsche-Audi,  Ltd.,  c lo Jan Scott  Kubl ick'  Esq.,  500

South Sal ina Street,  Syracuse, New York 13202, fLIed a pet i t lon for revlsLon of

a determi.natlon or for refund of sal-es and use taxes under Artlcles 28 and, 29

of the Tax Law for the perlod ended August 31, 1979 (Fi l -e No. 29677).

A formal- hearlng was hel-d before Arthur Johnson, HearLng Offlcer, at the

offLces of the State Tax Cornmission, 333 East Washlngton Street,  Syracuse, New

York, on 0ctober 28, 1982 at 1:15 P.M., wlth al l  br lefs to be subnit ted by

January 15, 1983. Pet i t ioner appeared by Jan S. Kubl ick, Esq. The Audlt

Dtvision appeared by Paul B. Coburn, Esq. (Anne Murphy, Esq.,  of  counsel) .

ISSUE

Whether petitioner, the purchaser ln a bulk sales

for sales taxes determlned to be due from the seller ln

1141(c)  o f  the  Tax  Law.

transactiott, is llabl-e

accordance with sectlon

FINDINGS OF FACT

1. Conpetition Porsche-Audi, Ltd. (rrCompetltlonrr) operated an automoblle

dealership on East Mal-loy Road in Syracuse, New York. On May 3, L979, Competltlon

entered into a Purchase and Sale Agreement which provided for the sale of

certal-n assets of Conpetition to Herbert !J. Scherz. Herbert I,I. Scherz later
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assigned all his interest in that agreement to Scherz ?orsche-Audi' Ltd.

( t 'scherzt ' ) .  The total-  sales pr ice was $81,300.00, subject to adjustment based

on a physical inventory of parts.

The sale closed on July 12, 1979 and the entire purchase prlce was

paid over to Richard S. Scolaro, Esq. and Robert  Kashdln, Esq.,  escrorr agents.

Subsequent to the closlng, the escrow agents returned $131521.44 to Scherz to

reflect the adjustment for inventory as lndicated above' making the actual

s a l e s  p r i c e  $ 6 7 , 7 7 8 . 5 6 .

2. On Jul-y 25, 1979, David A. Hol-stein, at torney for Conpet i t ion, hand

delivered a letter to the Department of Taxation and Finance in Syracuse whlch

advised that the assets of Conpetl.tlon had recently been sold and requested a

llen be filed agalnst the escrow account for any unpaid sales taxes.

On July 31., L979, the Department of Taxation and Finance prepared a

NotlfLcation of Sale, Transfer or Assignment ln Bulk (ST-274) ftom Lnformatlon

provided by Mr. Hol-stein. Such Lnformation included the names of the seller,

purchaser and escrow agent and the schedul-ed date of sale. The terms and

conditions of the sale were not discl-osed.

3. 0n August 3, L979, the Audlt Divislon sent Competltlon a Notice to the

Seller (AU-196.3) advising Competition that it had been notlfLed that CompetltLon

was the seller Ln the bulk sale of business assets and that it would be contacted

in order to make arrangements for an audit.

4. Followlng the audit of Competitlon, the Audit DlvlsLon assessed

additionaL sales and use taxes due against Guy H. Easter, as officer of Conpetition,

amounting to $140, 220.29.

5. On March 5, 1980, the Audl-t Divlsion issued a Notice of Determinatlon

and Demand for Payment of Sales and Use Taxes Due agalnst petltioner for taxes
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due o f  $83 '800.00 ,  p lus  in te res t  o f  $94.15 ,  fo r  a  to ta l  o f  $831894.15 .  Pet i t ioner

was held liable for the taxes determlned due from Conpetj.tlon Linited to the

known sales pr ice at the t iure of $81,350.00 pursuant to sect lon 1141(c) of the

Tax Law.

A bulk sales tax of $21450.00 was al-so part  of  the above assessment.

At the hearing, petitioner conceded l-lability for thls amount.

6. On July 12, L979, the Internal Revenue Service (rr IRSrr) f i led a not lce

of federal tax l-len wLth the Onondaga County Clerk in the amount of $33,23g.03

for federal-  taxes assessed against Conpet i t lon. 0n July 17, L979, an IRS

Notice of Levy for $331577.22 rras served upon Richard S. Scolaro as escrol t

agent.  On September 10, L979, an addit ional IRS Notice of Levy of $57,634.93

was served on the escrow agent. On January 7, 1980, checks ln the amount of

$561600.00 were mailed to the IRS by the escrow agent pursuant to the aforemen-

tioned notices of levy in compromlsed paynent of the federal taxes due.

CONCLUSIONS OF LAW

A. That sect ion 1141(c) of the Tax Law requlres that when a bul-k sale

occurs, the purchaser notify the tax cormission of the proposed sale by regLstered

nail at least ten days before taking possession of the subjeet of sald sale and

give the prlce' terms and condLtLons of the sale. The Audit DivLslon is requlred

to notify the purchaser of the amount of the Staters clalm, if any, against the

seller rnithin ninety days of receipt of the notice of the sale. If the Audlt

Divislon fails to give such notice to the purchaser wlthiri the ninety day

perlod' the purchaser is rel,eased from any further obligatlons. However, if

the purchaser falls to compl-y with the provisions of sectlon 1141(c) of the Tax

Law, it is personally liable for payment of any tax llablllty due from the

sel l -er.
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B. That although the notiflcation of the bulk sal-e was not recelved at

least ten days prior to the sale, the Audit Dlvislon was nevertheless required

to notify petitioner of the amount of its clalm agalnst the seller wlthln

ninety days from receipt of the notice.

That the Audit DivLsion recelved notlce of the sale on JuLy 25, 1979 and.

did not notlfy petLtioner of the taxes due from Conpetltlon until l larch 5'

1980, more than ninety days after receLpt of the notlce of the sale, Accordingl-y,

petitLoner is relieved from such liabiLity within the meaning and Lntent of

sect ion 1141(c) of the Tax Law. (Matter of  John S. I{ade, State Tax Commlssion,

March 6, 1981; !ta!!-er qf Ro!91t H. Mlllard, Gerald Stahurski and I'11111am F.

Ig@, State Tax Cornmission, January 30, 1981.)

C. That ln accordance with Finding of Fact tt5tt, petitioner is llable for

bulk sales tax of $2,450.00 on the furniture and fLxtures transferred Ln the

sa le .

D. That the pet l t ion of Scherz Porsche-Audl,  Ltd. is granted to the

extent lndicated in Concl-usion of Law ttBtr; that the Audit Divtsion ls hereby

directed to modify the NotLce of Determlnatlon and Demand for Papnent of Sales

and tise Taxes Due l-ssued March 5, 1980; and that, except as so granted, the

petltion is in a1l- other respects denied.

DATED: Albany, New York STATE TAX COUMISSION

JUL 1,5 1983
PRESIDENT
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