
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

l lay 6, 1983

Savemart,  fnc.
and Fred Babitz and Ben Blank as 0ff icers
c/o Michael Cook
104 E.  40rh  Sr .
New York, NY 10016

Gentlemen:

Please take not ice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Cormtission can only be instituted under
Art ic le 78 of the Civi t  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York L2227
Phone #  (518)  457-2A7A

Very truly yours,

STATE TN( COMUISSION

Petitioner I s Representative
Michael Cook
104 E.  40rh Sr .
New York, NY 10015
Taxing Bureau' s Representative



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the petition
o f

Savemart,  Inc.
and Fred Babitz and Ben Blank as Off icers

for Redeterminat ion of a Def ic iency or a Revision
of a Detennination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the period
3/117s-8 /31 / ts .

AT'FIDAVIT OF I'AIf,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Deci i ion by cert i f ied
mai l  upon Savemart,  Inc.,  and Fred Babitz and Ben Blank as Off icers, the
petitioners in the within proceeding, by enclosing a t.rue copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Savemart,  Inc.
and Fred Babitz and Ben Blank as Officers
c/o l l ichael Cook
104 E. 40rh sr .
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exi lusive care and cuslody of
the united states Postal service r.rithin the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
6th day of May, 1983.

OATHS ?IJRSUANT TO TAJ( IrNW
SECTION 174

AUTHORIZED TO



STATE OF I{EW YORI(

STATE TAX COMMISSION

In the Matter of the Petition !
of

Savemart, fnc.
and Fred Babitz and Ben B1ank as 0fficers

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 e 29 of the Tax Law for the
Per iod 3/ t /75-8 l3UlA.

AIT'IDAVIT OF }TAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that be is an eoployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within notice of Decision by certified
mail upon Michael Cook the representative of the petitioners in the within
proceedingr by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol l ,ows:

Michael Cook
104 E.  40th sr .
New York, NY 10016

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exilusive care and cuiiody of
the United States Posta1 $ervice within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
6th day of May, 1983.

AUTHORIZED TO sIm
OATHS PUASUA$r TO
sEcTrol{ L74

Tftr I^IAW



STATE OF NEW YORK

SIATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SAVEMAM, INC. and
FRED BA3ITZ and. BEN BLAI{K

as offLcers

for Revlsion of a Determlnation or for
of Sales and Use Taxes under Articles
of the Tax Law for the Period March 1,
through August 31, f978.

Refund
28 and

L975
, o

DECISION

Peti t ioner Savemart,  Inc.,  332 East 149th Street,  Bronx, New York f iLed a

petitlon f,or revlslon of a determination or for refund of sales and use taxea

under Articles 28 and 29 of the Tax Law for the period March 1, 1975 through

August 31, 1978. Pet l t loners Fred Babttz,  104 East 40th Street,  New York, New

York and Ben Blank, 108 Edgecl-iff Terrace, Yonkers, New York, offlcers of

Savemart,  Joined in the pet l t ion of Savemart,  Inc. (FlLe Nos. 2725L, 27252 aad,

272s4) .

A fornal hearing was hel-d before Nlgel G. Wright, Hearlng Offlcer, at the

offlces of the State Tax Commisslon, Two Worl-d Trade Center, New York' New York

on October 22, 1980 and cont inued on March 16, 1981. through March 20, 1981.

The petltioners appeared by Mlchael Cook, Esq. The Audlt DLvislon appeared by

Ralph Vecchio, Esq. (h:nin Levy and Sanuel-  J.  Freund, Esqs.,  of  counsel) .

ISSUE

Whether a sales tax pursuant to section 1105(a) of the Tax Law and a fraud

penalty pursuant to sect ion 1145(a) (2) of  the Tax 1aw are due on sales of

$2,896,782.10 nade by Savemart,  Inc. between March 1, 1975 and February 28,

1976 and identlfied on lts books as wholesale sales to I'Sa.m Schwartzsteln care

of Kennedy & Cohenrr.
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FINDINGS OF FACT

1. a. 0n. June 20, L979, a NotLce of Determinatl.on and Denand for Payment

of Sales and Use Taxes Due was lssued for the period March 1, 1975 through

August 31, 1978 to Savemart,  Inc, ("Savemartrr)  of  332 East 149th Street,  Bronx,

New York 10451. This was in the amount of $248,708.69 plus penalty of $132,930.06

a n d  i n t e r e s t  o f  $ 1 0 3 , 4 L 2 . 8 3  f o r  a  t o t a l  o f  $ 4 8 5 , 0 5 1 . 5 8 .

b. Full penalty and interest nas asserted for the quarters endl.ng

May 31, L975 and August 31, L975. A f i f ty percent fraud penalty plus fulJ-

lnterest rras asserted for the quarters ending November 30, 1975 and February 28,

1976. Ful1 penalty and interest nas asserted for the renaining quarters ln the

audit  per iod.

2. ALso on June 20, 1979 nottces of determinatLon and demand for palment

of sal-es and use taxes due for the same period were isgued to Fred Babitz, 145

Chadwick Place, Glen Rock, New Jersey and Ben Blank of 502 Park Avenue, New

York, New York each as an offLcer of Savemart. These were each ln the amount of

$ 2 4 6 , 6 1 1 . 8 0  p l u s  p e n a l t y  o f  $ 1 3 2 , 1 5 3 . 0 3  a n d  l n t e r e s t  o f  $ 1 0 2 , 7 5 7 . I 8  f o r  a  t o t a l -

of $481,522.OL. (These determinations lnclude the sane amounts lncluded ln the

deteruination against Savemart except for an a,nount of tax due on Purchaseg

whlch ls lncluded in the determinatlon against Savemart and which is excluded

from the determinat ions against the off icers.)

3. a.  The najor port ion of these determinat lons concern $2r896,782.10 of

sales by Savemart which petitioners al-lege were made to ttSam Schwartzstein care

of Kennedy & Cohenrr. These sales were made entlrely ln the four caLendar

quarters between March 1, 1975 and February 28, L976. The sal-es tax due

thereon consists of $231,742.57 out of the $235,705.O7 (excLuding penaLty and

lnterest)  assessed for those four perlods. This would represent a 33 percent
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inerease over the taxes of $702,991..96 reported due on the returns. I^t i th

resPect to these sal-es the audltor asserts that t r these sal-es are actual ly

unrePorted taxable retaiL sal-es which were fraudulentl-y categorlzed as whol-esale

sales deLivered out of staterr.

b. The renaining part of the audit has not been contested by the

petitioners. It includes amounts due for use tax on purehases and sales tax

due on sales (other than the Schwartzsteln sales referred to above) alleged to

be exempt as whoLesale sales, out-of-state sales and consul-ar sales but for

which petitioners have not furnished adequate documentation.

4. a. Savemart ls a large retailer and whol-esal-er of televislons and

other appliances. Its principal place of business and lts warehouse are

located at. 332 East 149th Street, Bronx, New York. It owns and operates 26

retal l  stores al l -  wlthtn the New York City netropol l tan area. Fred Babitz Ls

its vice-presldent, in charge of dlstrlbution, inventory and wholesale trans-

actlons. Mr. Sol-omon Kl-ein was the comptroll-er of Savemart during the audlt

per iod. He has ret i red fron Savemart.  He dld not test i fy at  the hearlng. For

the three and one-hal-f year audLt perlod Savemartrs sales tax returns show

gross  sa les  o f  $42,349,809.00  and taxab l -e  sa les  o f  $35,836,811.00 .  I t s  average

markup on purchases rras 28 percent.

b. From 75 percent to 80 percent of Savemartrs purchases are from the

Zenith Corporat ion, I t  c laims to be the blggest dealer of Zenlth products ln

the country.

c. The price whlch Savemart pays for its purchases ls negotiated to

be the lowest lt can get ln return for a specl-fied vol-ume over a period of

time. A typical purchase ntght be eight nill lon doll-ars of televlslon sets

over a period of slx months to a year. To obtain a Low cost it is advantageous
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for Savenart to make volume comitments far ln excess of lts own retail capacity

wlth the expectation that the surplus will- be sold at a whol-esale prLce or even

lower. It expects to turn over its lnvestment four times a ye€lr.

d.  The sal-es of each store were logged to that part lcular store.

e. Savemart maLntained many bank accounts for use by its many storea.

PetitLoners al-lege money was transferred frequently between these accounts.

The biggest account was with Franklin National Bank.

5 .  The sa les  o f  $218961782.LO here  in  l ssue are  recorded on  Savemar t rs

books and records. These books and records show sales of approximately 9r600

television sets on 61 separate invoices or statements of account.  These were

shipped on 27 separate bill-s of lading each issued by Contalner Servlce Company

of L269 MeBrlde Avenue, West Patterson, New Jersey and later of 3445 Paterson

Plank Road, Bergen, New Jersey. These showed receipt of the nerchandlse at 338

East 149th Street, Bronx, New York and showed the consignee to be Sanuel

Schwartzstein care of K & C Warehouse, 7600 N.hI.  26th Street,  Miaml '  Flor ida.

The involces show that a discount of usually 18 percent or 20 percent ltas given

on the goods. Mr. Schwartzstein is most l lkely the slngle largest purchaeer

that Savemart has ever had. Savemart however has made many large volume sales

to out-of-state purchasers.

6. a. ttKennedy & Cohenrt nas a very large distributor of televislons and

other appliances ln the south. It is well- known in the industry. It had a

warehouse in Mlami, Florida, wtrlch is several clty blocks Long.

b. Kennedy & Cohen has gone out of buslness. Prior thereto it had

been the subject of investigation by the Federal- Bureau of Investigation and

the Internal Revenue Servlce. These investLgatlons apparently concerned

violations of the Falr Trade Laws and large inventory shortages. Most of lts
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records have been lost or destroyed. Bankruptcy proceedlngs under Chapter l1

of the Bankruptcy Act were commenced wlth respect to Kennedy & Cohen on or

before January 21, L976. The business has been Ln the custody of M. L. Reese

of P.O. Box 450628 Miami,  Flor ida who ls ldent i f ied by the part ies hereto as a

ttreceivert t .

c. rrsouthern Factorsrr was a corporation owned or controlled by the

same interests as owned and control-led Kennedy & Cohen. Its books and records

were lnternlngled wlth the books and records of Keruredy & Cohen. Its activitles

consisted of purchaslng goods apparently as an agent of Kennedy & Cohen.

7. Samuel Schwartzstein was for a time a resident of Coral Gables,

FLorida where he was a home guest of Mr. Sam YlagazIne. No other infornatlon Ls

known about Mr. Schwartzstein.

8. a. Container Service Co. was the trade name of a Vlncent A. Marchese

of Elizabeth, New Jersey. No such fLrm was ever registered with the Interstate

Commerce Couurtssion. It was flrst located at 1269 McBride Avenue, I,lest Paterson'

New Jersey. Later it noved to 3445 Paterson Plank Road, North Bergen' New

Jersey. Mr. Marchese can not now be located. The address in I' lest Paterson,

New Jersey is the locatlon of the McBride Car Wash Inc., the prlnciple offlcer

of whlch was George 01mo of Clolster, New Jersey who now has a place of buslness

ln Paterson, New Jersey. Mr. OJ-mo, by affidavit, confirms that he rented

office and parking space to Mr. Vincent Marchese doing business as Contalner

Service Co. between June 1973 and earl-y 1974. The address in North Bergen' New

Jersey is a parking area for trucks and a truck weighlng statlon whlch al-so

contains a smalL office butlding rented prLnaril-y by trucking companles.

b. Mr. George Glllette, who resided at. 74 Reno Avenue, Staten Island,

New York acted as the manager for Container Service Co. He also operated hls
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olrrr business as a truck broker, under the name of rfMartln Ranger, Ranger

Intermodel Companytt. His own business shared offlces with Container Service

Co. both at l {est Paterson, New Jersey and North Bergen, New Jersey. Mr.

Gil-l-ette tol-d a tax department auditor that Container Service Co. acted as a

ttbrokert' l-n arranging for the televislon sets to be picked up by ttgyp"y truckersrr

whlch he would contact at the Jersey Truck Center ln South Kearneyr New Jersey.

Mr. GllLette retired from al-l- business ln December L976. In May L979 an

auditor spoke to hlm on the tel-ephone. He cannot presentl-y be Located.

9. The sales here ln issue came about in the followlng way (as testified

to by Fred Babitz,  Vice-Presldent of Savemart) :  A telephone cal l -  was received

by Mr. Babitz from a Sam Schwartzstei.n of Coral- Gables, Florida. Mr. Schwartzsteln

was Lnterested in the cl-alm of Savemart to be the number one Zenlth distributor

in the country. This tel-ephone call was followed by a vlslt by Mr. Schwartzsteln

to the off ice of Mr. Babitz.  Mr. Schwartzsteln negot lated an order for the

trsurplustt Zenl,th tel-evislon sets that Savemart wished to sell-. These ltere to

be shlpped to hiurself rcare of Kennedy & Cohenrr warehouse at 7600 North l{est

26th Street, Miami, Florlda and would be picked up by a trucker whlch Mr.

Schwartzstein designated and paid for.  The goods would be paid for pr ior to

shlpment by cash, travelers checks or bank cashiers checks. Mr. BabLtz received

a phone call from Mr. George Gillette who stated he was to transport the

nerchandise for Mr. Schwartzsteln. t' lhen truckload quantities of orders accumulated,

Mr. Babitz would teLephone Mr. Gil-l-ette to send a truck. A truck wouLd arrive

and the drl.ver would sign for the merchandise. Mr. Bab|tz assumed that Mr.

Schwartzstein nas a representatLve of Kennedy & Cohen but he did not, and he

had no interest ln, questloning Mr. Schwartzstein about this. Sales subsequent

to the first were acconpllshed in the same nay.
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10. a.  The Audlt  Divis lon attempted to corroborate the pet i t ionerst

account of the transactions in questlon by seeking to inspect the books and

records of Container Servlce Co. and of Kennedy & Cohen. Books and records for

Container Service Co. could not be found. Books and records for Kennedy &

Cohen rrrere mostly lost or destroyed.

b. An audit was made of one bank, NatLonal City Bank. Photocoples of

deposit sl-ips with supporting checks were obtained for the four months of

October 1975, November 1975, December 1975 and January L976. These showed no

checks coning from either Sam Schwartzstein or from Kennedy & Cohen. DeposLt

tickets were further requested for the two months of March 1975 and April 1975.

c. The deposits for the month of Octobet L975 lrere examlned ln

deta i l .  Of  the  to ta l  depos l ts  o f  $1 ,752,729.64 ,  cash amounted to  $1291068.88

(the bfggest l tem was for $9,697.51),  checks on New York and New Jersey banks

amounted to $9741805.43, checks on the banks outside of New York and New Jersey

amounted to $291411.72 (aLI such Ltems are noted as coming from the trDomestic

Finance Corporationtt of St. Louis, Mlssourt) and ttunexplainedtt deposlts arnount

to  $648,855.33 .  Among these unexp la ined depos i ts  i s  an  i tem o f  $2811701.39

which is represented by a credit memo from a Bronx branch of the Flrst National

City Bank as the proceeds of a certificate of deposit. The remalnlng unexplained

depos i ts  amounted to  $357,L53.94 .

d. The audit which was conmenced on or about March 13' 1978, encountered

certain obstacles. A cash Journal fot L975 which an auditor had examlned has

been apparently lost and was not avaTTable Lat,er in the audit. Some of Savemartre

books and records were in the hands of lts own lndependent audltors for other

purposes. The b111-s of lading for the sales in question rrere orlginally
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descrlbed by petitloners as having been dlsposed of, although Later on they

were gLven to the auditor.

e. The audit proceeded in part by sanpl-lng methods.

f. The Audit DLvision correctly concluded that its examlnation of the

bank accounts of Savemart dld not completely corroborate the saLes here ln

quest ion.

g. The Audit Divislon did not audit the retail- stores of Savemart for

the period of March l, 1975 to February 28, 1976 aLthough lt did audtt those

stores for a later per lod.

CONCLUSIONS OF LAW

A. That sect lon 1f05(a) of the Tax Law inposes a saleg tax upon every

retall sale of tangibl-e personal- property. The sales tax is a rrdestlnatlon

taxrr,  that lsr  the point of  del- ivery or polnt at  which possesslon is transferred

by the vendor to the purchaser or designee control-s both the tax incident and

the  tax  ra te .  20  NYCRR 525.2(a)  (3 ) .

B. That rt(a) sale of goods ln which delivery is taken by the purchaser

wlthin the sel lerrs state is a loca1 transact lon which is taxable; Inei ther the

conmerce clause nor the Fourteenth Amendment... prevents the lmpositlon of the

tax  on . . .  an  in t ras ta te  t ransac t ion f  . . . (e )nd  i t  l s  lmater la l  t tha t  the  goods

are to be transported out of l the taxing state] lmediately on del l .veryr,  for

the rconsumption of the transaction nas an event wlthin [the taxing state]

which gave i t  authori ty to levy the tax on.. . the salesrrr '  (c l tat ion onit ted).

(F & M Schaefer Brewing Co. v.  Gerosa, 4 NY 2d 423, 427 [1958] appeal dlsmissed,

358  u .S .  282  [ 19s9 ] ) .

Further, the

sold in this state to

dellvery in New York State

a non-ICC carrier enployed

tangible personal property

the purchaser is accordlngly

o f

by
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a transact ion subJect to sales tax. I tThe fai lure to assesa sal-es tax on ICC

pick-ups does not bar the Tax Conrmisslon from assesslng sales tax on non-ICC

plck-ups. The Tax Cornmlssion is not put to the choice of taxing elther all

sa les  o r  none. t '  ( In  re  Seafarer  F lber  G lass  Yachts ,  Inc . ,  475 F .Supp.  1097 '

1 1 0 0  [ E D  N Y  1 9 7 9 ] ) .

C. That sect ion 1132(c) of the Tax Law provldes, ln part ,  that al l  saLee

of tangible personal property are subject to sal-es tax unless the seller shall

have taken from the purchaser a properl-y executed resale certiflcate.

D. That petitloner Savenart falled to secure a resale certiflcate from

Sam Schwartzsteln for the television sets sold to hin. Accordingly, the sale

ln whlch the goods were delivered in New York State are retail sales subJect to

tax.

E. That seet ion 1145(a) (2) of  the Tax Law, which pernl ts the lmposit lon

of a 5O"/" penaLty ln the case of fraud, was enacted by the LegisLature for the

purpose of creating greater compl-iance with the Sales and Use Tax Law. The

provislon ls substantially similar to the provision which already exlsted ln

the Tax Law wlth respect to deflciencies of, inter al-ia, personal income tax ln

sec t ion  685(e)  (N.Y.  Leg is .  Ann. ,  1975,  p .350) .  Thus ,  the  burden o f  p roo f  a t  a

hearing to establlsh fraud ls upon the AudLt Divislon. That the Audlt DivisLon

has falled to establlsh that the fall-ure to pay over the tax was due to fraud;

therefore, the fraud penalty iurposed for the perlods ended November 30' L975

and Februaty 28, 1976 ts cancel led.

F. That the petition of Savemart, Inc., Fred Babttz and Ben Blank Le

granted to the extent indicated in Concluslon of Lan trErr above. The Audlt

Divlsion is hereby directed to accordtngly nodify the notices of determlnation
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and demand for payment of sal-es

as so granted, the pet i t lon ls

DATED: Al-bany, New York

MAY 0 6 1983

- 1 0 -

and use taxes due issued June 20, L979. Except

in al l  other respects denied.

STATE TAX COMMISSION
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