
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 9, 1983

Idr is  Sar i
d/b/ a Corner luncheonette
564 Flatbush Ave.
Brooklyn, NY LI225

Dear Mr.  Sar i :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative Ievel.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Courmission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and nust be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and linance
Law Bureau - Litigation Unit
Building lf9 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COUWSSION

Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter of the Petition
o f

Idr is  Sar i
d/b/ a Corner luncheonette

for Redetennination of a Deficiency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
L2 /L /74 -1 .1 /30 /77  .

AITIDAVIT OF I'IAILING

Revision
Use Tax

the Period

State of New York
County of Albany

connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 9th day of september, 1983, she served the within notice oi
Decision by cert i f ied mail upon Idris Sari d/b/a Corner Luncheonette, the
petit ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Idr is  Sar i
d/bl a Corner Luncheonette
564 Flatbush Ave.
Brooklyn, NY 11225

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuiiody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the lait known address
of the petit ioner.

AUTHCSIZED TO ADMINISTER
ilrilf ir:nsuArlr ro rlll rJAII
CL;lLl i l  I?4

Sworn to before me this
day of  September,  1983.



STATE OT NEW YORK

STATE TAX CO}IMISSION

fn the Matter of the Petition

of

IDRIS SARI
dlb/ a CORNER LI]NCIIE0NETTE

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, lg74
through November 30, 1977.

DECISION

Peti t ioner,  Idr is Sari ,  d, /bla Corner luncheonette, 564 Flatbush Avenue,

Brooklyn, New York 71225, filed a petition for revision of a determination or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the period December 1, 1974 through November 30,1977 (Fi le No. 28494).

A small clains hearing was held before Judy M. Clark, Hearing Officer, at

the offices of the State Tax Commission, Two hlorld Trade Center, New York, New

York, on February 11, 1983 at 9:00 A.M. Pet i t ioner appeared by Ara Ghazarian,

Accountant. The Audit Division appeared by Paul B. Coburn, Esq. (Alexander

h l e i s s ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

I. Whether the result of an audit perforned by the Audit Division properly

ref lected pet i t ionerts sales tax l iabi l i ty.

I I .  Whether pet i t ionerrs tax l iabi l i ty at  issue should be the anount

assessed or a lower anount conputed prior to assessnent which was presented to

pet i t ioner for his consent.

FINDINGS OF FACT

1. On November 2,1979, the Audit  Divis ion issued a Not ice of Determina-

tion and Demand for Payment of Sales and Use Taxes Due against Idris Sari d/b/a

Corner Luncheonette covering the period Decenber 1, 1974 through Novenber 30,



2. Petitioner consented in writing to extend the period of limitation

for the issuance of an assessnent for the period December 1, 1974 through

November 30, 7977 to March 20, 1980.

3. Petitioner operated a luncheonette which also sold nenspapers, candy

and tobacco products. Pet i t ioner did not have avai lable for ver i f icat ion of

sales guest checks or cash register tapes. Audit  report  information sheets

indicate that petitioner estimated taxable sales reported on sales and use tax

returns f i led at about 8 percent of gross sales.

4. In order to verify taxable sales, the Audit Division reviewed purchases

for the months of January and Hay, 1977. Based on this review, the Audit

Divis ion al located pet i t ioner 's purchases which were taxable when resold to

the fol lowing categories:

-2-

L977.  The Not ice ,  i ssued as  a  resu l t  o f  a  f ie ld

sales and use tax of $9,615.19 plus penalty and

t o t a l  o f  $ 1 5 , 5 8 9 . 5 8 .

Category of Purchase
Candy and Gum
Cigarettes
Cigars
Soda
Food
Total  Taxable on Resale

Candy and Gum
Cigarettes
Cigars
Soda
Food

audit ,  asserted addit ional

in te res t  o f  $5 ,974.39  fo r  a

A markup test sras then performed on April 11, 1978 using current

purchase invoices and selling prices. The Audit Division determined the

fol lowing markups:

f, of Total
Purchases-Til69tr-

30. 18%
s.6oy,
6.60%

29.007,
wx

Markup %
TW

20.671,
27 .77y,
52.54'tr,
84.63y"
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The Audit  Divis ion then categorized pet i t ioner 's total  purchases for

the audit  per iod of $121,575.22 based on the percentages determined above.

Deduct ions from food purchases were made of 2 percent or $705.74 fot spoi lage

and $3'360.00 for employee neals.  An adjustment to cigarette sales was made

for the exclusion of the cigarette excise taxes included therein. The Audit

Division then applied the markups deternined to the respective category of

purchases and detennined taxable sales for the audit  per iod to be $1291400.17

and sales tax which should have been reported to be $10r352.04. Pet i t ioner

paid sales tax of $798.05 with sales and use tax returns f i led for the period

Decenber 1, 1974 through l{ay 3L, 1977. Pet i t ioner did not reni t  any sales tax

for the period June 1 through November 30, 1977. The Audit Division thereby

determined addit ional sales tax due of $9r553.99.

Upon review of pet i t ioner 's f ixed asset acquisi t ions, the Audit

Divis ion found a purchase anount ing to $765.00 on which no sales tax was paid.

The Audit  Divis ion included tax due of $61.20 on this purchase in i ts audit

f indings and determined pet i t i .oner 's total  sales and use tax l iabi l i ty for the

a u d i t  p e r i o d  t o  b e  9 9 , 6 1 5 . 1 9 .

5. As a result, of a conference held with petitioner, the Audit Division

adjusted i ts audit .  f indings to tax due of $81638.52. The revision was based on

the acceptance of pet i t ioner 's gross sales as recorded in i ts books. Deleted

therefrom were exempt sales of newspapers and the exenpt portion of the amount

of c igarette sales claimed to have been made by pet i t ioner.  l  
Thu Audit  Divis ion

1* 
Pet i t ioner claimed

the Audit  Divis ion in
nore cigarette

i ts appl icat ion
sales than that
of the purchase

originally deternined by
ratio and markup method.
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also reduced the penalties ancl interest assessed to the minimum statutory rate

except for the period June 1 through November 30, 1977, where no sales tax had

been renitted by petitioner.

6. Pet i t ioner argued that or iginal ly,  as a result  of  the f ie ld audit ,  a

Consent to Fixing of Tax Not Previously Determi.ned and Assessed had been

offered by the Audit  Divis ion showing tax due of $8,635.35. Pet i t ioner,

however, never signed the Consent. Upon correction of errors in the audit

workpapers, pet i t ioner was assessed $9r515.19 as described in Finding of Fact

tt4tt. Petitioner argued that the adjustment nade as a result of the conference

should have been deleted from the or iginal  audit  f indings of $81635.35.

7. Pet i t ioner 's other argunents centered around the appl icat ion of

percentages based on two months reviewed which were applied to purchases for

the audit period and the application of markups thereon. The audit results

however no longer reflect tax due on this basis. Petitioner offered no evidence

of additional nontaxable sales made over and above those allowed by the Audit

Division at the conclusion of the conference held whereby petitioner's gross

sales ldere accepted as recorded in his books and nontaxable sales were deleted

therefron.

coNctusl0Ns otr'LAItl

A. That

to determine

sales records

authorized.

4 1 ) .

sect ion 1138(a) of the Tax Law provides for the use of purchases

sales where returns filed are incorrect or insufficient. ltlhere

are inconplete, the use of tests to verify sales reported is also

(Char ta i r ,  Inc .  v .  S ta te  Tax  Conmiss ion l  65  A.D.2d 44 ,  411 N.Y.S.2d

That the method used by the Audit Division in the original performance

of i ts audit  was proper and in accordance with Tax Law S1138(a).
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B. That as a result of a conference held, the revisions made by the Audit

Divis ion no longer ref lect markup appl icat ions to pet i t ioner 's purchases. That

petitioner's ovtn recording of sales was accepted by the Audit Division and the

known nontaxable sales deleted therefrom. That petitioner has failed to

substantiate any more nontaxable sales than those allowed by the Audit Division

in Finding of Fact "5r ' .

C. That petitioner's argument regarding the offering by the Audit Division

of a Consent to Fixing of Tax Not Previously Determined and Assessed in a lower

amount than that assessed is without merit in that petitioner never executed

such consent by his signature. Moreover, even if such Consent were signed, it

is subject to review for any error.  Matter of  Wil l i?m Mifsud d/b/a Seven gorners

l iquor Store, State Tax Commission, January 2, 1980.

D. That the Audit Division is directed to modify the Notice of Deternination

and Demand for Paynent of Sales and Use Taxes Due issued against petitioner in

accordance with Finding of Fact "5tr .

E. That the pet i t ion of Idr is Sari  d/b/a Corner Luncheonette is granted

to the extent indicated in Conclusion "D" above; and that,  except as so granted,

the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TN( C0UMISSI0N

sEP 0 I 1983
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