
STATE OF NEW YORK
STATE TAX COMMISSTON

ALBANY,  NEW YORK 12227

February 11,  1983

Saphar  & Associates,  fnc.
175 Gibbs Sr .
Rochester, Ny 14605

Gentlemen:

i**:J:ke 
norice of rhe Decision of rhe state Tax commission encrosed

You have now exhau"9.g ygy1 right of review at the adninistrative rever.Pursuant to section(s) irgg oi ' lne Tax Law, any proceeding in court to reviewan adverse decision by the state Tax commi;"i; can only be instituted underArticle 78 of the civil ptactice r,3ws- and Rules, and must be commenced in the
::l:"ff !;Hr":fr::: 

r."." or-N"" york, aru""v-i"unry, within 4 months from rhe

rnquiries concerning th-e computation of tax due or refund allowed in accordancewith this decision may be adiressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New york 12227
Phone // (518) 457-207A

Very truly yours,

STATE TAX COMUISSION

Peti t ioner '  s Representat ive
Peter  L .  Faber
Harter,  Secrest & Emerv
700 Midtown Tower
Rochester,  Ny 14604
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Saphar  &  Assoc ia tes ,  Inc .  :

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period:
7 /  L /72-6 /30  l tS  & Lz l  r /76-11 /30 /7e .

AFFIDAVIT OT MAIIING

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over L8 years of age, and that on
the l l th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Saphar & Associates, Inc.,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Saphar  &  Assoc ia tes ,  Inc .
175 Gibbs  St .
Rochester,  NY 14605

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
11th day of February, 1983.

AUTHONIZED IO ADMINISTER
OATHS FI'RSUA}If TO TAJr IJAW
SECTION 174



STATE OF NEW YORK

STATE TAX COUI{ISSION

In the Matter of the Pet i t ion
o f

Saphar  &  Assoc ia tes ,  Inc . AFtr'IDAVIT OT MAIIING

for Redetermination of
of a Determination or
under Article 28 & 29
Per iod  7 /L /72-6 /30 / tS

a Defic iency or a
a Refund of Sa1es &
of the Tax law for
& 12/1 /76-17130179.

Revision
Use Tax

the

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the l l th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Peter L. Faber the representat ive of the pet i t ioner in the
within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpaid v;rapper addressed as fol lows:

Peter L. Faber
Harter,  Secrest & Emery
700 Midtown Tower
Rochester,  NY 14604

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
l l th day of February, 1983.

AUTHORIZED 10 IDXINISTER
oAlgs PUnsutNT r0 Ttx llaw
sEcuoN 174
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

SAPHAR & ASSOCtrATES, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax law for the Periods July L, Ig72
through June 30, L975 and December 1, 1976
through November 30, L979.

DECISION

Petit ioner, Saphar & Associates, Inc., 175 Gibbs Street, Rochester, New

York 14605, f i led a petit ion for revision of a determination or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the periods

July 1, L972 through June 30, 1975 and December 1, 1976 through November 30,

L979 (Fi le Nos. 30360 & 32534).

A small clains hearing was held before Arthur Johnson, Hearing 0fficer, at

the offices of the State Tax Comrnission, One Marine l{idland PLaza, Rochester,

New York, on January 19, 1982 at 9:15 A.M. Petit ioner appeared by Peter L.

Faber, Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Thomas Sacca,

Esq.  ,  o f  counse l ) .

ISSIIES

I. Whether petit ionerts purchases of naterials such as t lpography,

mechanicals and photographs were for resale to customers.

II. $/hether petitioner purchased typography, mechanicals and photographs

as an agent for tax exenpt organizations.

III. Whether certain charges to petitioner by independent artists are

subject to tax.
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FINDINGS OF FACT

1. Petit ioner, Saphar and Associates, Inc., is an advert ising agency

engaged in the preparation and production of advertising materials for its

cl ients and also prepares and places media advert isements.

2. 0n JuIy 29, 1975, petit ioner f i led an application for a refund of

sales taxes of $2,339.L2 paid on purchases of materials and supplies such as

typography and mechanicals for the period July 1, 1972 through June 30, 1975.

Said claim was based on petit ionerts posit ion that such purchases were made as

agent for various tax exempt organizations.

3. 0n June 20, 1980, as the result of an audit,  the Audit Division issued

a Notice of Determination and Demand for Payurent of Sa1es and Use Taxes Due

against petitioner covering the period Decenber 1, 1976 through November 30,

1979 for taxes due of $4r149.04, plus minimum statutory interest of $505.61,

fo r  a  to ta l  o f  $4 ,654 .55 .

4. Petitioner executed a consent extending the period of limitation for

assessment of sales and use taxes for the period December L, 1976 through

February 28, 1977, to June 20, 1980.

5. 0n January 21, 1981, the Audit Division denied petit ioner's refund

claim on the grounds that the purchases were for petitioner's own use.

6. 0n audit, the Audit Division examined purchase invoices for the year

1979 and found that petitioner did not pay sales or use tax on purchases of

materials and supplies used in connect"ion with advertising projects for exenpt

organizations. In addit ion, sales or use tax was not paid on services performed

by independent art ists. These purchases totaled $34,729.00 for L979. The Audit

Division conputed a nargin of error of 661 percent based on the above purchases

compared to purchases subject to use tax reported on returns filetl for the same
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period. The margin of error was used to project the tax l iabi l i ty for

remainder of the audit period.

7. Petitioner maintained adequate books and records from which the Audit

Division could have determined the exact anount of petitionerts sales and use

tax l iabi l i ty.

8. The materials and supplies at issue consist of typography, mechanicals,

photographs and photostats.

The stages involved in producing the advertising materials are as

fol lows. An art ist ( independent or staff) designs a format for an ad or

brochure which pulls together various components. These include composing the

wording for the ad which is expressed in printed letter form or drawu lettering.

The artist picks the kind of type, etc. and arranges for tylrograBhy (the master

proof of the wording to appear in the ad) to be produced. l{ording can also be

depicted by art ist drawings. Ideas for photographs to be used are conceived

and photographers are hired to take the appropriate pictures. The artist nay

want pictorial material to be expressed as line drawings instead of photographs.

hlhen the various conponents are ready, the artist arranges the typography and

sonetimes line drawings on a cardboard sheet. The typography is placed on the

board in the form of a photo.stat (a picture of the master typography proof).

Blank spaces are left for photographs. The cardboard sheet with the different

pieces arranged upon it  is cal led a mechanical (a rough facsimile of the ad or

brochure). A printer takes the mechanical and the photographs and uses then to

create a printing plate by various photographic processes, The printing plate

is then used to print copy.

9. The rnaterials and supplies are purchased in the preparation of a

brochure or ad for a specif ic customer. Petit ioner charges its customers for

the



materials and supplies separately from

and supplies become the property of the

possession of the materials, or he may

the charges for services. The naterials

customer. The customer nay take actual

request petitioner to retain or destroy

them.

10. The Audit Division requires that the following conditions must be met

in order to establish a principal - agency relationship:

1, The advertising agency must clearly disclose to the
supplier the name of the client for whom the agency is
acting as agent,

2. the advertising agency nust obtain, prior to the
acquisition, and retain written evidence of agent status
with the client, and

3. the price bi l led to the cl ient, exclusive of any agency
fee, must be the same as the anount paid to the supplier.
The advertising agency may make no use of the property for
its own account, such as charging the item to the account
of more than one client.

Petitioner's suppliers are not always i-nformed of the name of the client for

whom petitioner is working. Petitioner never entered into a written agency

agreement with i ts cl ients. The price charged by petit ioner for the naterials

and supplies exceeded its cost.

11. Petit ioner took the posit ion that the materials and supplies were

purchased with the intention of being resold as such to its customers. In the

alternative, petitioner argued that the materials and supplies were purchased

on behalf of tax exempt organizations. With respect to the charges by indepen-

dent art ists, petit ioner argued that i t  pays the art ist for performing art ist ic

services for consulting and for the design of advertising campaigns and that

such services are not enunerated services under section f105(c) of the Tax Law.
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CONCIUSIONS OF f,AIC

A. That the purchases of typography, mechanicals, photographs and photostats

were used by petitioner in the production of advertising materials for sale to

its customers or in the preparation of a conpleted advertisement prior to any

transfer of t i t le or possession thereto; therefore, they were not purchased for

resale as such or as a physical component part of tangible personal property

within the meaning and intent of section 1101(b)(4) of the Tax law (llatter of

Baronet Lithogr?ph Co., STC August 25, 1978, Matter of Harrison Services, Inc.,

STC January 16, 1981, Laux Advert isi+rg, Inc. v. State Tax Connissionr 6T A.D.zd

1066 ) .

B. That petitioner did not nake purchases of typograpby, mechanicals,

photographs and photostats as agent on behalf of a principal.

C. That the services performed by independent artists described in

Finding of tr'act rrSrr constitute producing, fabricating or processing tangible

personal property not purchased by petitioner for resale and are subject to the

tax imposed under section 1105(c)(2) of the Tax law. (Matter of Harrison

Serv i ces ,  I nc . ,  sup ra . )

D. That tytrrography, mechanicals, photographs and photostats used to

produce a brochure or other similar tangible personal property for sale by

petitioner constitute equipment exenpt from the inposition of New York State

and local  sa les and use taxes under  sect ions f1 f5(a)(12)  and 1210(a)(1)  o f  the

Tax Law.  (Mat ter  o f  Harr iso4 Serwices,  Inc. ,  supra. )

That said use of typography, mechanicals, photographs and photostats is

distinguished from such materials and supplies used by petitioner to place

advertisements in publications for its customers. Under these circumstances,

petitioner is not producing tangible personal property for sale but rather is



rendering advertising services and

for use in this manner are subject

as

to

-6 -  
r

such, materials

the retai l  sales

and supplies purchased

tax (Laux Advertising, Inc.

v. State Tax Commission, supra).

E. That although there is statutory authority for use of a test period to

determine the amount of tax due, resort to such method of cornputiog tax liability

must be founded upon an insufficiency of record keeping which makes it virtual-Iy

irpossible to verify such liability and conduct a complete audit (Chart4ir Inc,

V.  State Tax Commiss ion,  65 A.D.2d 44,411 NYS2d 41) .  That  s ince pet i t ioner

maintained adequate books and records as indicated in Finding of Fact ttTt ' ,  the

Autl i t  Divisionrs use of a one year test period as the basis for deternining

petit ionerrs tax l iabi l i ty for three years was not proper. Accordingly,

petitioner is liable only for the actual anount of tax found due for 7979.

F. That the petit ion of Saphar & Associates, Inc. is granted to the

extent indicated in Conclusions of Law rrDrt and rtEtrl that the Audit Divisioa is

hereby directed to deternine the amouot of the refund for which petitioner is

entitled for the period July 1, 1972 through June 30, 1915 and also nodify the

Notice of Determination and Demand for Payrnent of Sales and Use Taxes Due

issued June 20, 1980; and that, except as so granted, the petit ion is in al l

other respects denied.

DATED: Albany, New York

lrtB 1 1 1gg3
$-t'fl
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