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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Septenber 28, 1983

*:Trtil-srprises ' Inc '
York, NY 10035

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission ian only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
lupreme Court of the State of New Yorkn Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

MS Dept. Taxation and Finance
Law Bureau * litigation Unit
Building lf9 State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc : Petitioner' s Representative
Donald L. Bunsis
2631 l{errick Rd.
Bel lmore, NY 11710
Taxing Bureau' e Representative



STATE OF I'IEW YORK

STATE TAX COUI{ISSION

ln the Matter of the Petition

Sam Lake

for Redetermination of
of a Determination or
under Article 28 & 29
Period 3/  I /70-21 2811 0.

of
Enterprises, Inc.

a Deficiency or a Revision
a Refund of Sales & Use Tax
of the Tax traw for the

AFFIDAVIT OF }IAITING

wrapper 1n a
custody of

State of New York
County of Albany

, Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Comnission, over- 18 years of age, and that on the
28th day of September, 1983, she served the wilhin notice of Decision by
certif ied rnail upon Sam l.ake Enterprises, Inc., the petit ioner in the within
proceeding, bY enclosing a true copy thereof in a seiurely sealed postpaid
wrapper addressed as follows:

Sam Lake Enterprises, Inc.
356 W. 44rh St.
New York, NY 10036

and by depositing same enclosed in a postpaid properly addressed
(post office or officiar depository) under the exclusive care and
the united states Postal service within the state of New York.

- -That -deponent further, says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the lait known address
of the petit ioner.

Sworn to before me this
28th day of September, 1983.

AUTHORIZID TO ADITINISTER
oATHS PUnSUAlll f0 tAX LAr
sEctroN 1"74



STATE OF NBI{ YORK

STATE TA..Y COMI{ISSION

In the Matter of the Petition
o f

Sam lake Enterprises, Inc.

for Redetermination of a Deficiency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
Per iod 3/  1 /  70-2/  28/76.

Atr'FIDAVIT OF }'AITII{G
Revision
Use Tax

the

State of New York
County of Albany

- Connie Hagelund, being duly sworn, deposes and says that she is an
ePployee of the State Tax Comnission, over- 18 years of age, and that on the
28th {ay of September, 1983, she served the within notici of Decision by
certified mail upon Donald L. Bunsis thp representative of the petitionir in
the within proceeding, by enclosing a true iopy thereof in a seburely sealed
postpaid wrapper addressed as follows:

Dona1d L. Bunsis
2631 Merrick Rd.
Bel lnore,  NY 11710

and by depositing _s_ame enclosed in a postpaid properly addressed wrapper in a
(pos_t office or official depository) inaei' the- exilusive care and cuitody of
the united states Postal service within the state of New York.

_ . That deponent- further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wlapper is the
last known address of the representative of the petitioner.

Sworn to before me this
28th day of September, 1983.

AUTHORIZED TO ADilINISTEN
OArIiS PURSUANI 10 IAX IrAn
sE0tro$ r?4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

SAM LAKE ENTERPRISES, INC.

for Revision of a Determination or for Refund
of SaLes and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period March 1, L970
through February 28, L976.

DECISION

Peti t ioner,  Sam Lake Enterpr ises, Inc.,  356 West 44th Street,  New York,

New York 10036, flled a petitlon for revision of a determinatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the period

March 1, 1970 through February 28, 1976 (Fi le No. 19802).

A formal hearlng was held before Robert A. Couze, Hearing Officer' at the

offices of the State Tax Connission, Two World Trade Center, New York' New

York ,  on  October  28 ,1980 a t  9 :15  A.M.  Pet l t ioner  appeared by  Dona ld  t .

BunsLs, C.P.A. The Audtt Division appeared by Ralph J. Vecchio, Esq. (Sauruel

Freund,  Esq. ,  o f  counse l ) .

ISSUE

Whether the purchase of distributlon rights to motlon pictures ls subJect

to  tax .

FINDINGS OF FACT

1. Pet l t ioner,  Sam Lake Enterpr ises,

of motlon picture f l lns.

nas engaged in the dlstrlbutlon

2. On AprlJ. 28, L977, as the reeult of an audlt, the Audlt Dlvision

issued a Notice of Determinati.on and Demand for Payment of SaLes and Use Taxes

Due agaLnst petitloner assesslng sales and use tax of i25,258.48, plus penalty
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and lnterest of  $I7,72I.18, for a total  amount due of $421979.66 for the perlod

March l ,  1970 through February ,28, 1976.

3. Petltloner executed consents extending the tine wlthln whlch to issue

an assessment of sales and use taxes for the perlod March 1, 1970 through

February 28, 1976 to June 19, L977.

4. As the result of a pre-hearing conference, the sales and use tax

assessed by the Apri l  28, 1977 not ice was revised to $9,582.90. PetLt loner

agreed to and paid taxes of $51548.10. The sole remalning lssue ls the use tax

of $4,034.80 assessed on pet i t l -onerfs purehase of the dlstr ibut lon r tghts to

f ive not ion picture f i lns.

5. On November 8, L97I, petltloner purchased the distrlbuti.on rLghts to

f lve adult  motLon pLcture f lLns for the sum of $57,640.00. Pet l t loner brought

the orlglnal motion picture negatives and duplicate negatives of the five notlon

pictures into New York State and stored then in flln l-aboratories ln thls State.

6. The procedure involved in the creatlon of motion picture negatives

consists of the acquisl t ion of story r lghts,  the assemblLng of talent,  the

creatl-ons of costumes and sets and the actual perfornance by actors and actresses

for that purpose. After the original- negatlve has been produced and edited,

one or more fine graln master positlves are created, and from euch fine grain

master posltives, one or more duplicate negatlves are created to facilitate the

production of positive prlnts for dlstrlbution and exhlbition. These dupllcate

negatives are called ttdupestt. A dupe is made by taking the orlglnal negative

and produclng from it, on other unexposed fl1m, a fine graln master positlve

from whlch the additlonal dupe negatlves are made. The flne graLn master

poeitlve is made by the flln laboratory but is not sultable for use by an



exhibitor. Rather lt ls only

producing dupe negatives.

-3-

sultable for use wlthln the flln laboratory ln

7. Petitioner acquired the origlnal negatives and dupe negatives to the

five motion pictures for the purpose of producing posltlve exhlbitlon prints

for distrlbution to theatres throughout the Unlted States. The posltive prints

were rented by petltioner to theatres for a flat fee or for a percentage of

thelr weekly gross. Petltioner properly coll-ected and remitted sales tax on

f i lm rentals in New York State.

CONCLUSIONS OF LAW

A. That sectlon 1105(a) of the Tax Law imposed a tax on "The recelpts

from every retall sale of tangible personal property, except as otherwlse

provided in this art ic le.rr  The term rrsalett  is def lned Ln sectLon 1101(b)(5) as

rrAny transfer of t l t l -e or possession or both, . . . rental- ,  lease or l icenee to

use or consume... for a considerat lon or any agreement therefor.r '

B. That sect ion 526.7(f)  of  the Sal-es and Use Tax Regulat ions provides,

in part ,  as fol lows:

rr( f)  Reproduct ion r lghts.  (1) The grant lng of a r ight to reproduce
an origlnal palntingr il lustration, photograph' sculpture' manuscript
or other similar work is not a l-icense to use or a sale, and is not
taxable, where the payment made for such rlght is Ln the nature of a
royal-ty to the grantor under the laws relating to artlstle and
1-iterary property.

"(2) Mere temporary possession or custody for the purpose of naking
the reproductlon ls not deened to be a transfer of possesslon whlch
woul-d convert the reproduction rlght into a license to use. See
Howlt t  v.  Street and Snith Publ icat ions, Inc.,  276 N.Y. 345 and

.

"(3) Where some use other than reproductlon ls made of
work such as retouching or exhibLting a photograph, the
ls a lLcense to use, whLch is taxable.t t

C. That ln receiving the distrlbution rlghts to motion

receives the rlght to reproduce movies lrlthin the meaning of

the orlglnal
transactlon

picturesr pet l t loner

sect lon 526.7 ( t)
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of the Sales and Use Tax Regulations. The transfer of the origlnal negatives

and dupes to pet i t ioner,  solely for reproduct ion purposes, does not conet l tute

a l icense to use within the meanlng and Lntent of sect lon 1101(b)(5) of the Tax

Law and is,  therefore, not subject to sales tax. E Opn. of Counsel of  Dept.

o f  Tax  & F ln . ,  Oc tober  29 ,  1981,  2  CCH N.Y.  S ta te  Tax  R"p . ,  1166-130.

D. That the petition of Sam Lake Enterprises, Inc. is granted; that the

Audit Divlslon ls hereby directed to modtfy the Notice of Determinatlon and

Demand for Paynent of Sales and Use Taxes Due issued Aprll 28, L977 In accordance

wl th  F tnd lng  o f  Fac t ' r4 r 'and c red l t  pe t l t ioner fs  paynent  o f  $5 ,548.10  there to .

DATED: Al.bany, New York STATE TAX COMMISSION

sEP 2 B 1983
-R-as).a_AaCA+
PRESIDM.IT



P 470 316 020
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PNOVIDED-
NOT FOR INTERNATIONAL MAIL

(SQc R.vczcc)

P 47 o 315 O2T
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOEO_'- 
NoT FOR INTERNATI0I'IAL MAIL

(54 R,nnr3a)

6 t 1
@ l
q 1

3o

o€
ctl

E
o
trr

9,

N
@
o\

.d
o

do
6
FI

E
o
h
u,
Cr

Sant to
\:t 6/r lake En*e,acrr?sesI
Stragl and No.
21L-ri' tJUt+ Sl-
P.O.. St.t. rnd ZIP Cqdr

fu>',;; v", i lllY lh34
Po3t gt t

C.rtlfl€d F€€

Sp.chl D€llvery Fee

Ra.trlctad D.llvery Fca

Flsturn Rec.lpt Showlng
to whom and D.ta Dallverad

Return R€coipt Shouring towhom,

Dato, and Addr€ss of Dclivory

TOTAL Port.$ tnd FoG $

Portmark or Data

3ant to . o
O ^ . - r l J  I  .  A u n s i <
5iif f i  ^ o,
n r ?l lfle rrYe-k-_bd-
F-ffiErPcoa'
Rz tt vnrtf €. tlY-JJJJn
Po.t go $

C.rtl{l.d Fee

Spac|ll Dellv.ry F'€

R.ftrlct d Dellv.ry F"

Rcturn RacalPt Showlng

to whom and o.t. o:Iu"'d

fraurn R-;tPt S-ttdving to whom'

Date, .nd Addrcas ot Detivcry

TOTAL Polt'tl tnd F"3 i

Po3tm.rk or Dlte

o


