
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 16, 1983

Ronald Rossi
26 3rd Ave.
E.  Is l ip ,  NY

Dear i l r .  Rossi :

Please'take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(B) 1f38 of the Tax Law, atry proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice l,aw and Rules, and must be comeqced in the
Supreme Court of the State of Net+, Ygrk, Albany County, within 4 nonths fron tbe
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /i9 State Campus
Albany, Ner+ York 12227
Phone # (518) 457-2A7A

Very truly yours,

STATE TN( COI{MISSIOI{

cc : Petitioner' s Representative
Ronald Hoffman
Blottner, Derrico, Weiss & Hoffman
300 Sunrise Hwy.
W. Babylotr, ffi 117A4
Taxing Bureau' s Representative



STATE 0F I'IEI{ YORK

STATE TAX COMMISSION

In the llatter of the Petition
of

Ronald Rossi

for Redeterminat.ion of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 2g & 29 of the Tax Law for the
Per iod L2/ t /73 -  2128175.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Departnent of Taxation and Finance, over 18 years of age, and
that on the 16th day of September, 1983, she served the within notice of
Decision by certified mail upon Ronald Rossi, the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ronald Rossi
26 3rd Ave.
E .  I s l i p ,  NY

and by depositing samd enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

- That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the lait known address
of the petitioner.

OATHS PURSUANT T0 IAx I'An
SECTION }74

before me this
of September, 1983.

IZED TO ADMINIS



STATE 0F I'I8l'l YORK

STATE T$( CO}IMISSION
- :

of
Ronald Rossi

for Redetermination of a Deficiency or a Revision
of a Deteruination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax taw for the
Period 12l l l73 -  212S/75.

AITIDAVIT OF UAITINC

State of iler+ York
County of Albany

, Connie HageluRd, being duly sworn, deposee and says that she is aa
eqployee of the Departmeat. of Taxation and-Finance, over 1.8 years of age, and
that on the 16th day of Septenber, 1983, she served the within notice of
Decision by certified mail upon Ronald lloffnan the representative of the
petitioner in the within proceedinS, bY enclosing a true copy thereof in a
tecurely sealed postpaid wrapper addreesed as follows:

Ronald Hoffman
Blottner, Derrico, l{eiss & Hoffnan
300 Sunrise Hwy.
W. Babyloo, W 11704

and by depositing sdne encl-osed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service sithin the State of New York.

- That deponent further $ays that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper ls the
last hnown address of the represeatative of the petitioner.

Sworn to before ne this
of $eptenber, 1983.16th day

AUTHORTZED TO ADI{INISTfo.g*Iff^Iqlu$m To iAx r,.{i{sscTrptr 1?4



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition

o f

RONALD ROSSI

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and 29
of the Tax law for the Period December 1, Lg73
through February 28, L915.

DECISION

Petit ioner, Ronald Rossi, 25 Third Avenue, East Isl ip, New York 11730,

f i led a petit ion for revision of a determination or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the period December 1, 1973

through February 28, 7975 (File t'to. 24459) .

A formal hearing was held before Julius E. Braun, Hearing Officer, at the

offices of the $tate Tax Commission, Two World Trade Center, New York, New

York, on septeurber 25, 1981 at 9:15 A.I '1. Petit ioner appeared by G. Ronald

Hoffman, Esq. The Audit Division appeared by Ralph J. vecchio, Esq. (Thonas

Sacca ,  Esq . ,  o f  counse l ) .

ISSIiES

I. Irthether the execution by an officer of a corporation of a trConsent

Extending Period of Limitation for Assessment of Sales and Use Taxes under

Articles 28 and 29 of the Tax Law'r extends the period of linitation for assessment

of a former off icer.

II. Whether the Audit Division properly deternined, pursuant to audit, the

amount of sales tax l iabi l i ty of the corporation for the period in issue.

III .  ldhether petit ioner lvas l iable as a person required to col lect tax

under sections 1131(1) and 1133(a) of the Tax law for sales tax owed by Starf ish

Marine Boat and Motor Sales, Inc.
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FINDINGS OF FACT

1. 0n February 15, 1,977 and February 21, 1978, Victor G. Kane, the

president of Starf ish Marine Boat and Motor Sales, Inc. (t 'Starf ish"), executed

consents on behalf of said corporation extending the periods of l imitation for

the assessment of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period December 1, 1973 through August 31, 1976 to any t ime on or

before March 20, 1978 and September 20, 1978, respectively.

2. On September 8, 1978, the Audit Division issued a Notice of Determination

and Demand for Payment of Sales and Use Taxes Due for the period Decenber 1,

1973 through February 28, 1975 against Ronald Rossi on the basis that he is

personal ly  l iab le as an of f icer  o f  Star f ish under  sect ions 1131(1)  and 1133 of

the Tax law for taxes deternined to be due in accordance with section 1138(a)

of the Tax law in the amount ot $22,620.04, plus penalty of $5,654.99 and

interest  o f  $11,704.45,  for  a  to ta l  due of  $39,379.48.  On November 74,  1978,

petit ioner r{ras advised that the amount of tax due was revised to $21 ,934.04,

p lus penal ty  and in terest  to  December 4,  1978 of  $L6r867.L2,  for  a  to ta l  due of

$38 ,801  .  16  .

3. 0n December 29, 1980, petit ioner f i led a perfected petit ion wherein he

alleges that the taxes, penalt ies and interest were inproperly assessed because:

a. The test period which was utilized by the Sales Tax Bureau was

inconclusive I

b. A substantive portion of the sales during the period in question

lvere t 'exempt salestt,  therefore, tax due thereon was incorrectly calculated;

c. Petit ioner ldas an off icer of Starf ish Marine Boat & Iotor Sales,

fnc. unti l  March, 1975, at which t ime, he sold al l  of his interest in and

to said corporation, therefore, that port ion of the period in question
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after March, 1975 is a period of t ine for which petit ioner is not personally

Iiable for any taxes determined to be due.

d. Petit ionerrs status as an off icer, director, and/or shareholder in

Star f ish Mar ine Boat  & Motor  Sales,  Inc.  ceased as of  March,  1975,  aad

1) Notice of Determination and Denand for Payment of Sales and Use

Taxes Due (S78090800lF) is dated September 8, 1978;

2) More than three years had expired from the date of the filing

of tax returns for all of the tax periods in question until the date the

above notice was servedl

3) The "taxpayer", in this instance the corporation, Starfish

Marine Boat & Motor Sales, Inc., extended the t ime period applicable to an

addit ional assessment by the State Tax Cournrission for sales taxes pursuant

to Section 7747 of the New York State Tax Law without the consent in

writ ing of the petit ioner herein;

4) Pursuant to Section 7147 of the New York State Tax Law and

Section 17-103 of the General 0bl igations law, the statute of l imitations

applicable to the instant case had expired as against the petit ioner, and

he is not personally l iable for any addit ional assessment of taxes.

4. The Audit Division in its ansr.irer acknowledges that petitioner was

secretary-treasurer of Starf ish from December 1, 1972 to February 28, 7975.

Sales tax returns for this period were filed timely and payments were nade

thereto.

CONCIUSIONS OF IAW

A. That section 1147(b) of the Tax Law limits the time within which the

State or the Tax Commission may rr levy, appraise, assess, determine or enforce

collection of" sales and use taxes. This section provides in pert inent part:
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"However, except in the case of a willfully false or fraudulent
return with intent to evade the tax, no assessment of additional tax
shall be made after the expiration of nore than three years from the
da te  o f  t he  f i l i ng  o f  a  re tu rn . . . " .

B. subdivision (c) of 91147 of the Tax law provides as folrows:

"(c) l{here, before the expiration of the period prescribed
herein for the assessment of an addit ional tax, a taxpayer has
consented in writ.ing that such period be extended the aurount of
such additional tax due rlay be determined at any time within such
extended period. The period so extended may be further extended
by consents in writing made before the expiration of the extended
per iod .  .  .  r t .

C. That no assessment may be made with respect to Ronald Rossi for the

periods in issue for which sales tax returns were filed more than three years

prior to the Notice of Deternination and Denand for Palment of Sales and Use

Taxes Due dated September 8, 'J.978, 
since the consents to extend the period of

limitation for assessnent were executed by tttaxpayeril Starfish Marine Boat and

Motor Sales, fnc. and no consents were signed by "taxpayerrt peti t ioner. The

consents executed by Starf ish Marine Boat and Motor Sales, Inc. cannot biad a

former officer who was not in any rday affiliated with the corporation at the

time the waiver of the statute of limitations was executed.

D. That' the issue with respect to whether the assessment itself was

properly determined by the Audit Division and the issue of whether petitioner

is a person l iable to col lect the tax are therefore moot.

E. That the petit ion of Ronald Rossi is granted and the Notice of Deter-

mination and Demand for Paynent of Sales and Use Taxes Due issued September 8,

1978 is  cancel led.

DATED: Albany, New York

sEP 161983
STATE TAX COMMISSION
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

September 16, 1983

Ronald Rossi
26 3rd Ave.
E. Is l ip,  NY

Dear Mr.  Rossi :

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Pract.ice law and Rules, and nust be comenced in the
Supreme Court of the State of New York, Atbany County, within 4 months fron the
date of this notice.

Inqui.ries concerning the conputation of tax due or refuad allowed in 4ccordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
I,aw Bureau - Liti.gation Uqit
Building /19 $tate Canpus
Albaay, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COI'IMISSION

cc: Petit ioner's Representative
Ronald Hoffman
Blottnern Derrico, Weiss & Hoffman
300 Sunrise Hwy.
Iil. Babylotr, N 11704
Taxing Bureau' s Represeutative
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STATE OT }IEW YORK

STATE TN( COMMISSION

Ia the Matter of the Petition

o f

RONAID ROSSI

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 aoLd 29
of the Tax taw for the Feriod December 1, 1973
through February 28, 1975.

DECISION

Petit ioner, Rona1d Rossi, 25 Third Avenue, East Isl ip, New York 11730,

f i led a petit ion for revision of a determination or for refund of sales aad use

taxes under Articles 28 and 29 of the Tax Law for the period December L, L973

through February 28, 1975 (File No. 24459).

A formal heariog was held before Julius E. Braun, Hearing 0fficer, at the

offices of the State Tax Cornmission, Two World Trade Center, New York, New

York, on September 25, 1981 at 9:15 A.M, Petit i .oner appeared by G. Ronald

Hoffnan, Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (Thonas

Sacca ,  Esq . ,  o f  counse l ) .

ISSI'ES

I. Whether the execution by an off icer of a corporation of a "Consent

Extending Period of Limitation for Assessnent of Sales aad Use Taxes under

Articles 28 and 29 of the Tax I.awt' extends the period of linitation for assessnent

of a former off icer.

II .  hlhether the Audit Division properly determined, pursuant to audit,  the

amount of sales tax l iabi l i ty of the corporation for the period in issue.

III .  i , ihether petit ioner was l iable as a person required to col lect tax

under sections 1131(1) aad 1133(a) of the Tax Law for sales tax owed by Starf ish

Harine Boat and Motor Sales, Inc
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FII{DINGS OF FACT

1. 0n February 15, L977 and February 2'1, 1978, Victor G. Kane, the

president of Starf ish Marine Boat and Motor Sales, Inc. ("Starf ish"), executed

consents on behalf of said corporation extending the periods of linitation for

the assessment of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period December 1, 1973 tbrough August 31, L976 to any t ine on or

before March 20, 1978 and September 20, 1978, respectively.

2. 0n September 8, 1978, the Audit Division issued a Notice of Determination

and Demand for Payrnent of Sales and Use Taxes Due for the period December 1,

1973 through February 28, 1975 agaiast Ronald Rossi on the basis that he is

personally l iable as an off icer of Starf ish under sections 1131(1) and 1133 of

the Tax Law for taxes determined to be due in accordance with section 1138(a)

of the Tax Law in the aeount of $221620.04, plus penalty of $5 1654.99 and

in te res t  o f  $1L ,104 .45 ,  f o r  a  to ta l  due  o f  $39 ,379 .48 .  0n  November  14 ,  1978 ,

petit ioner was advised that the anount of tax due was revised to $21 1934.O4,

p lus penal ty  and in terest  to  December 41 1978 of  $161857. I2,  for  a  to ta l  due of

$38 ,801  .  15 .

3. 0n Decemb er 29, 1980, petit ioner f i led a perfected petit ion wherein he

alleges that the taxes, penalt ies and interest were iryroperly assessed because:

a. The test period which was uti l ized by the Sales Tax Bureau was

inconclusive I

b. A substantive port ion of Lhe sales during the period in question

were ' lexempt sales", theref,ore, tax due thereon lras incorrectly calculated;

c. Petit ioner was an off icer of Starf ish Marine Boat & Motor Sales,

Inc. unti l  Harch, 1975, at which t ime, he sold al l  of his iaterest in and

to said corporation, therefore, that port ion of the period in question
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after March, 1975 is a period of t ime for which petit . ioner is not personally

liable for aay taxes determined to be due.

d. Petit ionerrs status as an off icer, director, and/or shareholder in

Starf ish Marine Boat & Motor Sales, Inc. ceased as of March, 1975, aad

1) Notice of Determination and Demand for Pa;pent of Sales and Use

Taxes Due (S780908001tr) is dated Septenber 8, 1978;

2) More than three years had expired from the date of the filiag

of tax returns for all of the tax periods in question until the date the

above notice was servedl

3) The "taxpayer", in this iostance tbe corporation, Starfish

Marine Boat & Motor Sales, fnc., extended the t ine period applicable to an

addi.tional assessment by the State Tax Comnission for sales taxes pursuant

to Sectiog, lL47 of the l{ew York State Tax Law without the consent in

writ ing of the petit ioner herein;

4) Pursuant to Section ll47 of the New York State Tax f,aw and

Section 17-103 of the General Obligations Law, the statute of l initat ions

applicable to the instant case bad expired as against the petit ioner, and

he is not personally liable for any additional assessment of taxes.

4. The Audit Division in its answer acknowledges that petitioner ldas

secretary-treasurer of Starf ish from December 1, L972 to February 28, Lg75.

Sales tax returns for this period were filed timely and payneats were made

thereto.

CONCLUSIONS 0F LAI{I

A. ThaL section 1147(b) of the Tax Law l inits the t ime within which the

State or the Tax Comission may "levy, apprai.se, assess, deternioe or enforce

collection oftt  sales and use taxes. This section provides in pert inent part:



t

-4-

"However, except in the case of a wiLlfully false or fraudulent
return *ith intent to evade the tax, no assessment of additional tax
shall be made after the expiration of more than three years from the
date of  the f i l ing of  a  return. . . ' r .

B. Subdivision (c) of $1147 of the Tax Law provides as fol lows:

"(c) Where, before the expiratioa of the period prescribed
herein for the assessnetrt of an additional tax, a taxpayer has
consented in writing that such period be extended the anount of
such additional tax due nay be determined at any tioe within such
extended period. The period so exteaded may be further extended
by consents in writing made before the expiration of the extended
pe r i od . . . " .

C. That no assessneot may be made with respect to Ronald Rossi for the

periods in issue for which sales tax returns grere filed more than three years

prior to the Notice of Det,ermination and Demand for Payment of Sales and Use

Taxes Due dated September 8, 1978, since the consents to.extend the period of

limitation for assessnent were executed by "taxpayerrr Starfish Marine Boat and

Motor Sales, Inc. and ao consents were signed by "taxpayer" petitioner. The

consents executed by Starf ish Marioe Boat and Motor Sales, Inc. cannot bind a

former officer who was noL in any gray affiliated with the corporation at the

time the waiver of the statute of l imitations was executed.

D. That the issue wiLh respect to whether the assessment i tself was

properly determined by the Audit Division and the issue of whether petitioner

is a person l iable to col lect the tax are therefore moot.

E. That. tbe petition of Ronald Rossi is granted and the Notice of Deter-

mination and Demand for Payurent of Sales and Use Taxes Due issued Septenber 8,

1978 is  cancel led.

DATED: Albany, New York

sEP 161983
STATE TN( COI{MISSION
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