
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 15, 1983

Ropro, Inc.
Attn: f,oward Roe
109 Stewart Ave.
H icksv i l le ,  NY 11801

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of, review at the adninistrative Ievel.
Pursuant to section(s) 1138 of the Tax law, aFry proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Law and Ru1es, and must be commenced in the
Suprene Court of the State of New York, Albany Couaty, sithin 4 nonths fron the
date of this not ice.

Inguiries conceraing the cornputation of tar due or refund allowed in accordance
with thls decision nay be addressed to:

}{YS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Building ll9 State Canpus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Pet i t iouer 's Representat ive

Taxing Bureaurs Representative



STATE OI' }IEW YORK

STATE TAX COMUISSION

In the Matter of tnEFetition
of

Ropro, fnc.

for Redetennination of a Deficleacy or a Revision
of a Determination or a Refund of
Sa1es & Use Tax
under Article 28 & 29 of the Tax Law
for  the Per iod 12/7/74-11/30/77.

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before me this
15th day of July,  1983.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Departnent of Taxation and Finance, over 18 years of age, and
that on the 15th day of July, 1983, she served the within notiee of Decision by
cert i f ied mai l  upon Ropro, Inc.,  the pet i t ioner in the within proceedihg, by
enclosing a true copy thereof in a securely sealed postpaid r{rapper addressed
as fol lows:

Ropro ,  Inc .
Attn: Howard Roe
109 Stewart Ave.
Hicksvi l le,  i lY 11801

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

AIFIDAVIT OF ITAIf,ING

that the said addressee is the petitioner
forth on said rdrapper is the last knosn address

AUTHORIZED TO ADI{INISTER
OATHS PIIRSUANT TO Ief, &AW
sEcrlo$ r74



STATE OF NEW YORK

STAIE TAX COMMISSION

fn the Matter of the Petition

o f

ROPRO, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax law for the Period December L, Lg74
through November 30, 1977.

DECISION

Peti t ioner,  Ropro, fnc.,  109 Stewart Avenue, Hicksvi l le,  New York 11801,

f i led a pet i t ion for revision of a determinat ion or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the period December 1, 7974

through November 30, 1977 (File No. 27756).

A smal l  c laims hearing was held before Judy M. Clark, Hearing 0ff icer,  at

the offices of the State Tax Comrrission, Two trlorld Trade Centerr New York, New

York, on September 2A, L982 at 1:15 P. l{ . ,  with al l  br iefs to be submitted by

November 26, 1982. Pet i t ioner appeared by Joet Bri l l ,  CPA. The Audit  Divis ion

appeared by Paul B. Coburn, Esq. (Anne W. Murphy, Esq. ,  of  counsel) .

ISSIIE

hlhether the field audit performed by the Audit Division properly reflected

the additional sal.es and use taxes due from petitioner where a three-month review

of sales and a one-month review of purchases were made.

FINDINGS OF FACT

1. 0n June 20, 1979, the Audit  Divis ion, as a result  of  a f ie ld audit ,

issued a Notice of Determination and Demand for Paynrent of Sales and Use Taxes

Due against Ropro, fnc. for the period December 1, 1974 through November 30,
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1977, The Notice asserted addit ional sales and use taxes due of $7,949.55,

p lus min imum interest  o f  $11815.17,  for  a  to ta l  due of  99,764.72.

2. Petitioner, by sigaature of its president, Howard Q. Roe, executed

three consent,s to extend the period of limitatioa for the issuance of an

assessnent for the period December 1, 1974 through November 30, lg77 to June 20,

7979.

3. Petitioner is a swimning pool contractor doiug buslness under the

trade name of "Swimming Pools by Uitchelltt. Petitioner installs new swfuming

pools constituting capital inproveilents to real property and also performs

repair and mainteoance services. $ales of swimring pool supplies are also nade.

4. The following records were reguested and made available for audit:

sales tax returns, tr'ederal anil State income tax returns, casb receipts journal,

sales invoices (test period), check disbursenents journal, purchase invoices

(test period) and cancelled checks. Although the Audit Division listed the

general condition of records available as ttpoort'r any records requested Bere

nade available for audit. Petitioner maintained his books and records on a

cash basis of accounting; therefore, the Audit Division performed its audit oa

that  bas is ,

5. 0n audit, t^he Audit Division found that. petitioner reported only

taxable sales and tax due on its sal-es and use tax returns filed for the audit

period. Gross sales and purchases subject to use tax were not reported.

Petitioner determined the amount of its taxable sales by dividing tbe sales

taxes collected by the appropriate sales tax rate.

The Audit Division reviewed sales invoices for the period March, April

and l{ay, 197? and fouod that $1r,389.00 in sares were made in thie period

without the collection of sales tax thereon. The Audit Division disallolred
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$1,354.00 of such sales as not being capital improvements to real property and

therefore taxable under section rr05(c)(5) of the Tax f,aw as maintaining,

servicing or repairing real property.

Based on the review of the same three-mouth period, tbe Audit Division

found that petit ioner made taxable sales of $111687.00 but reported only

$4r195.00 on i ts  sa les and use tax returns f i led,

The Audit Division proceeded to deternine its percentage of error of

277.L7656 per cent in the following man4er:

Based on
3:Mont4 Analysis

$11  , 389  . 00
I  , 354 .00

1 r  .888%

Applied to
Audit Period

$131,950 .00
15,686.  oo

11.888%

Non-Taxable Sales
Disal lowed
Error

Taxable Sales
Reported Taxable
Additiooal Taxable
Error 178 .593s6% r78.593s5%

The Audit Division then added the additional taxable sales for the audit period

of $72'605.00 to the disal lowed non-taxable sales for the audit period of

$15'686.00 and divided the result by the reported taxable sales of g40,654.00.

An analysis of petitioner's purchases was made for the montb of

October, 1975. Petit ioner nade purchases of naterials total ing $4r401.00 on

which tax was paid on $11415.00 of, those purchases, ot 32.1 percent of the

total. Total purchases made by petit ioner for the audit period were $98r281.00

on which the Audit Division applied the above percentage of tax paid purchases

to deternine tax paid purchases of $31,548.00 for the audit period.

Eased on Federal tax returns filed for tbe years L974, 1975 and 1976,

petit iouer's average cost of materials was 44,42 percent of sales, Tbe Audit

Division deternined purchases subject to use tax as follows:

$1r ,687 .00 $r13 ,259 .00
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Gross Receipts fncluding Tax
Taxable Receipts Including Tax:

Audited Taxable Sales 9f13,259.00

$253,517.00

Sales Tax
Disallowed Non-Taxable

Total
l,lon-Taxable Capital lmprovenents
Percentage Representing Materials
Cost of Materials
Tax Paid Purchases
Additional Purchases Subject to Use Tax

The Audit Division thereby determioed additional sales tax due of $61475.83

and use tax due of $1 1473,72 for the audit period.

6. At a conference held with the Audit Divisiou, petitioner submitted an

analysis of its bank deposits for the entire audit period and supporting sales

invoices or contracts. The auditor was uaable to nake a conplete review of the

information subnitted because her supervisor said she already bad spent too

much tine on the case. Based on a partial review of the invoices subnitted,

the Audit Division redeter:nined additional taxable sales to be $641976.00 aod

purchases subject to use tax to be $261021.00.1 This resulted in a reduction

conceded by the.Audit Division of total sales and use tax due to $61674.12.

7. Petitioner argued that its taxable repair and nainteaance sales were

more prevalent in the latter part of the audit period in which the Audit

Division reviewed its sales; therefore, the months reviewed did not accurately

reflect the business activity of the entire audit peri.od. Petitioner submitted

additional sales invoices and contracts throughout the audit period to establish

the type of work that was performed.

8 ,308 .00
15 r  686.00

I' The Audit Division increaeed purchases
that petitiooer substantiated nore capital
audit, period than that which was deternined
per iod.

subject to use tax due to the fact.
improvement sales in the entire
as a result of the original test
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8. Petitioner submLtted purchase lnvoLces throughout the audlt perlod to

show that sales tax was pald thereon. Petitloner also contended that a paynent

made on account to one of lts suppl-lers during the nonth of October, 1975, wae

incorrect due to many eredlts whlch were due. Petltioner failed to show,

however, how this would change the findings of the Audlt Dlvlsion ln lte revlew

of that month for tax paLd purchases slnce the Audit Dlvislon conformed to

pet i t ionerts cash account ing basis.

g. Petitioner had adequate records available for a detailed analysls of

Lts sales and purchases.

CONCLUSIONS OT LAW

A. That sectlon 1138(a) of the Tax Law provides that lf a return when

filed ie incorrect or insuffLclent, the amount of tax due shaLl be deternlned

from such infornation as nray be avaiLable.

B. That aLthough there is statutory authorl-ty for use of a test perlod

when necessary to determlne the amount of tax due, resort to such method of

computing tax liablJ-lty nust be founded upon an lnsufflclency of record keeping

which makes it virtually lnposslble to verLfy such lLabiltty and conduct a

conpl-ete audit .  (Charralr ,  Inc. v.  State Tax Commlsslon, 65 A.D.2d'  44'  4LL

N . Y . S  . 2 d  4 1 . )

That petitloner maintained adequate records from whlch an exact amount

of tax could have been determined for the audlt perlod. Moreover' the teat

period used on audlt did not accurately refl-ect the changlng business activltles

of the petltioner. That the audlt results are therefore Llnlted to the additlonal

eales tax determined due for the period March, Aprll and May, L977 and use tax

deternined due for the month of October, L975.
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C. That the petition of Ropro, Inc. is grauted to the extent indicated in

Conclusion of Law "Bf' above; that the Audit Division is directed to accordingly

nodify the Notice of Determination and Demand f,or Paynent of Sales and Use

Taxes Due issued June 20, 1979; aod that, except as so granted, the petition 1s

in all other respects denied.

DATED: Albany, New York

JUL 15 1983
STAIE TAX COMUISSION

PRESIDET{T



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

ROPRO, INC.

for Redetetmlnation of a Deficlency or a Revislon
of a Determination or a Refund of SaLes and Use
Taxes under Artlcle 28 & 29 of the Tax Law for the
Perlod December l ,  1974 through Novenrber 30, L977.

AFtrIDAVIT OF MAILING

State of New York
County of AJ-bany

Copnle llagelund, being duly sworn, deposes and says that she ls an
employee of the Department of Taxatl.on and Flnance, over 18 years of age, and
that on the 19th day of August, 1983, she served the withln notice of Declgton
by certlfied nail upon Ropro, Inc. the petLtioner ln the wlthl-n proceedlng, by
enclosing a true copy thereof in a securel-y sealed postpaid lrrapper addreesed
ae fol lows:

Ropro, Inc.
c/o Mltchell Swlmming, Inc.
ATTN: Howard Roe
109 Stewart Avenue
Hlcksvi l le,  NY 11801

and by depositing same enclosed ln a postpald properly addreesed wrapper ln a
(post office or offlcial depository) under the exclusive care and custody of
the United States Postal Servlce withln the State of New York.

That deponent further
hereln and that the address
of the pet i t loner.

Sworn to before me thl.s
19th day of August,  1983.

says that the sald addressee ls the petltloner
set forth on sald wrapper ls the last knonn addrese



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

?.crnq. L

rturrr5-'_1e&} 
AuGIgffir

Ropro, Inc.
Attn: Iloward Roe
109 Stewart Ave.
Hicksv i l le ,  NY 1180f

Gentlenen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninislrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to revics
an adverse decision by the State Tax Comission can only be institutcd under
Article 78 of the Civil Practice Lar+ and Rules, and nust be concnced in the
Supreme Court of the State of New York, Albany'County, within 4 nontbs fror the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordrace
with this decision nay be addressed to:

lfYS Dept. Taxation aod Finance
Law Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX CoulfiSsrol{

cc: Petit ioner's Representative

Taxing Bureau' s Representative
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P481 208 043
RECEIPT FOR CERTIFIED MAIL

;]O INSURANCE COVERAGE PROVIDED-
NOT FOR INTERNATIONAL MAIL

(See Rcvers) 
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H|.ksu?, t  e  UV I txo l
Post!ge $

Cortifled Fee'

Sp€clal Delivory Fso

Beatrict€d Doliv€ry F€a

Aeturn Receipt Showlng
to whom and Date D€livered
Roturn R€ceipt Showing to whom,
Date, and Addr€ss of Delivery

TOTAL Postege rnd Fees $
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STATE'TAX COMMISSION
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H - t ^
To  -  \  \ (

...)P,- r'ta a JLe-r- a.:i- <.(

c- S. a E- - P-UqA<
Qs-o." q-;\,

o.,. t \ rr\v:

-)x.q\<.c

M-75.3



(

F

€
F

(u r'{
o
o i o
E < u
f{

. r s $
U } H C J
t r  O  < iF {

H E  B F - r
Q ' i l'  { J >

o . . c a  o
H H  , } 4
pr+J o\  (J
o + J a . n
F l < ' { i q

l .
I

$\
f

I|I
t
fo

c
o

. 9
E

Ig
o

o
t i '
I
o
(rl

l-

L.!=-.iis# -

o




