
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

February 11,  1983

Ristorante puglia Ltd.
189 Hest .er  Sr .
New York, Ny 10013

Gentlemen:

i: :$:J:ke 
norice of the Decision of rhe srare Tax commission encrosed

You have now exhau"9"g yoTl right of review at the administrative revel.Pursuant to section(s) irsg oi-ln" T"x r,aw, Iiy'pro"ueding in courr ro reviewan adverse decision by the state Tax comnii" ioi can only be insti tuted underArticle 78 of the civil Practice t:r"- 
""a-nui"", 

and must be commenced in the
;ll:"ff ffH.":lr:l: 

r.".. of Ner+ york, Art;;;-i"unry, wirhin 4 months fron the

rnquiries concerning th-e computation of tax due or refund allowed in accordancewith this decision may be adiressed to:

NYS Dept. Taxation and Fiaance
law Bureau - Litigation Unit
Albany, New york 12227
Phone // (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
-Leonard Bal in
299 Broadway
New York, Ny 10007
Taxing Bureau' s Representative



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ristorante Pugl ia Ltd. AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period:
6 l l l t z  -  t r l30 l76 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over L8 years of age, and that on
the l l th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Ristorante Pugl ia Ltd.,  the pet i t ioner in the rdi thin
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ristorante Pugl ia l td.
189 Hester  S t .
New York, NY 10013

and by deposit ing same enclosed in a postpaid properly addressed wrapper i .n a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
l l th day of February, 1983.

AUIHORIZED fO ADI{INISTE,R
OATHS PURSUANT T0 I^AX I'lW
SECTION 174



STATE OF NELI Y0RK

STATE TAX COMMISSION

In the Matter of the
o f

Ristorante Puglia

Petition

Ltd. AIT'IDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
P e r i o d  6 1 7 1 7 2  -  1 L 1 3 0 / 7 6 .

Revision
Use Tax

the

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the l l th day of February, 1983, he served the within not ice of Decision by
certified nail upon f,eonard Balin the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Leonard BaIin
299 Broadway
New York, NY 10007

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service lrithin the State of New York.

That deponent further says that the said addressee is the representative
of the pet.itioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
11th day of February, 1983.

AUfHONIZED TO ADI{INf STER
0ATHS PIIRSUANT I0 tAX IlAn
sEclrol{ 174



STATE OF NEId YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

RISTORANTE PUGI]A tTD.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period June 1, 1,972
through November 30, 1976.

10013,  f i led a pet i t ion for  rev is ion of  a  dete

and use taxes under Articles 28 and 29 of the

1972 through November 30, 7976 (Fi le No. 27887

A formal hearing was held before Julius E

off ices of the State Tax Commission, Two l{or ld

York ,  on  February  3 ,  1982 a t  9 :30  A.M.  and con

7982 at 1:45 P.M. Petit ioner appeared by leo

Division appeared by Paul B. Coburn, Esq. (gn

counse l ) .

ISSIIE

DECISION

taw for the period June 1,

Braun, Hearing 0ff icer, at the

rade Center, New York, New

nued to conclusion on February 4,

Bail in, Esq. The Audit

o  A .  S c o p e l l i t o ,  E s q . ,  o f

t procedures in determining

"squeal" telephone ca11, the

udit of the books and records

Pet i t ioner ,  Ris torante Pugl ia  Ltd. ,  189 ster Street, New York, New York

inat ion or for refund of sales

hlhether

pet i t ioner '  s

the Audit Division used proper aud

sales tax l iab i l i tv .

FINDINGS OF FACT

1. In 1977, as the result of an anonymous

Special fnvestigation Bureau performed a f ield

of petit ioner, Ristorante Puglia Ltd. 0n Dec r 6, t977 , as a result of the

audit, a Notice of Determination and Demand for Paynent of Sales and Use Taxes
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Due was issued against petitioner and Joseph

Mancuso, individually and as off icers, in the

and interest of $501258.1.2 for a total due of

June l., 1972 through November 30, 7976.

2. Included in the aforesaid notice was

the hearing the Audit Division determined that

fraud, al l  50 percent fraird penalt ies should

Audit Division determined that the quarters

1972 vrere outside the statute of limitations

fraud which would remove the statute of linita

should be el iminated from the assessment.

3. During the period in issue, petit ione

style ftal ian restaurant located in the "l i t t l

The restaurant served food at prices which wer

restaurants in the area. fn the latter part o

restaurant in Brooklyn known as Puglia By The

remained in business for a litt1e over a year a

4.  Pet i t ioner ts  books and records consis

checks disbursed, worksheets l ist ing bank depos

bank deposits to income tax returns and a day

in posting. Petit ioner could produce no guest

entire audit period. Petit ioner claimed that i

they were scattered during a burglary and even

also did not keep any purchase records or invoi

purchases nade was a worksheet listing checks d

rafolo, Anthony Mancuso and Mary

t .  o f  $79,685.31 p lus penal ty

7291943.43 for the period

50 percent fraud penalty. At

since there hras no provable

cancelled. Furthernore, the

lng August 31, L972 and November30 '

since there was no provable

i.ons bar, these two quarters

operated a nedium size, family

Ita1y" area of New York City.

lower than those of sini lar

1973 petitioner opened another

a, The second restaurant only

closed in the suruner of 1975.

only of worksheets listing

Ls, a worksheet which related

k which was six nonths behind

cks or register tapes for the

kept guest checks but that

Ily thrown away. Petitioner

s. The only evidence of

sbursed.
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5.  0n audi t ,  in  v iew of  pet i t ioner 's

the auditor conducted a canvass of al l  of

other suppliers in the area for the years

results indicated that there vere greater

of adequate purchase records,

ionerrs  suppl iers  as vre l l  as a l l

1.974 and L975. The canvass

ts of purchases in 197t+ than in

the amounts of the 1973 and

n the range of the L974 figare

were reflected in the figures

to lack of any purchase figures

ted those anounts based on the

chases for each year he applied

purchases to conpute total

fact that petitioner kept no

other than what it reported on

k deposits. These records

arr ive at a taxable sales

sed on pr ior f ie ld audits of

re lower than average nark-up

ions of food served in pet i t ionerts

or the higher amount of purchases

operation at that time and all

and sent to Brooklyn by

t when the Brooklyn restaurant

el. Petit ioner presented

stating that these suppliers

lac

peti

1973

either of the other years. The auditor increa

1975 purchase figures to bring then up to with

because he did not think that all the purchase

received from the canvass for those years.

for the years L972 and 1976, the auditor est

1973 through 1975 f igures.

6. 0nce the auditor had determined the p

mark-up percentages to the various categories

sales. This mark-up method was used due to

records of any of i ts sales for the audit peri

i ts sales tax returns and what i t  recorded as

were deemed wholly inadequate by the auditor t

figure. The auditor used mark-up percentages

sini lar restaurants; the percentages, hourever,

percentages due to the low prices and large por

restaurant.

7. Petit . ioner maintained that the reason

for 1974 was that the Brooklyn restaurant was i

purchases were made through the f irst restauran

station wagon. Petit ionerrs testimony al leged

closed the purchases returned t.o the pre-1974

testimony and notarized statements from supplie
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r^lere alrare that part of the purchases were goi

Petitioner was unable, however, Lo produce any

to tfte Brooklyn restaurant.

evidence showing what percentage

of the purchases were actually accountable second restaurant. The

used by the second restaurant could be ascerLtaned.

8. Petitioner also contested the ma percentages used by the Audit

Division arguing that the low pr ices cha the large portions served by

the restaurant were indicative of a much 1

Brooklyn restaurantrs records were as inadedua

restaurant, therefore no accurate f igures refl

could not demonstrate by any evidence that a

could be determined. Due to the lack of ade

the auditor could not conduct a standard rna

9. Petit ioner further argued that the fu

for spoilage and employee meals but was unable

al lowances by any credible evidence.

CONCIUSIONS OF

A. That section 1135 of the Tax Law

collect tax to maintain records of i ts sales

able for audit.  Section 1138(a) of the Tax

conducting an audit, to determine the amount

655).  Inasmuch as pet i t ionerts purchase re

render thern useless in conducting an audit,

canvassing petit ioner's suppliers and, based

the purchase amounts for the years in issue.

as those of pet i t ionerfs f i rst

ting the amount of purchases

mark-up. Petit ioner, however,

re accurate mark-up percentage

te purchase invoices and records,

itor should have made allowances

to substant iate ei ther of these

s every person required to

to make these records avail-

requires the state, when

tax due |tfrom such information

x may be est imated on the basis

were so inadequate as to

auditor was justi f ied in

the canvass results, in estimating

vievr of the condition of

as may be  ava i lab le r f  bu t  " I i ] f  necessary ,

of external indices" (See Korba v. New York e Tax Cornmiss ion,  84 A.D.2d

on

I



petit ionerrs records and the inherent l init

purchase figures arrived at by the auditor

-5 -

of, the canvass procedure, the

B. That when a taxpayer's records are

reasonable.

suff icient to provide an

of tax due, percentage nark-upadequate basis on which to determine the

audits are permissible. t tMoreover,  when a

exactness is not required of the examiner's I

Tax Commission, 61 A.D.2d 223, 228 mot. for app.  den.  44 N.Y.2d 645) .

Because of petit ioner's lack of any usable rp

1r
01"

i t  was reasonable for the auditor to apply m[r

experience and results of prior audits of sifii

into account the nature of petit ionerfs busi{re

in arriving at taxable sales.

C.  That  sect ion 1132(c)  o f  the Tax Law p

showing that any particular item of food was

meet this burden with respect to the al lowa

through spoilage. Petit ioner produced no re

consumed by employees. Petit ioner also fai l

anount of food lost through waste and spoila

nor the auditor was required to f ix an al l

speculat ion" (Korba, supra at 657).

D. That in view of the Audit Divisionrs a

on the part of petitioner, the 50 percent fralud

the quarters ending August 31, 7972 and Nove4he

Finding of Fact "2" are hereby cancelled. I

E. That the petit ion of Ristorante Puglf l-a

indicated in Conclusion of Laly ttDtt above; thalt

r 's recordkeeping is faulty,

(Korba, supra; $eyer v. State

rds to determine taxable sales,

-up percentages based on his

ar businesses. The auditor took

s by using lower mark-up percentages

ces on petitioner the burden of

taxable. Petit ioner fai led to

for employee meals and losses

to show the nr:mbers of meals

o produce any evidence of the

rfNeither the Tax Conrrission

for those items through

itted inability to prove fraud

penalty and the deficiency for

30,  L972 as d iscussed in

trtd. is

i t t t

to

granted to the extent

Division is herebyAudit



directed to accordingly modify

Payment of Sa1es and Use Taxes

so granted, the petit ion is in

DATED: Albany, New York

FEB 1 1 1983

-6 -

the Notice o

Due issued

a l l  o ther  re

termination and Demand for

er 6, 1,977; and that, except as

t.s denied.

STATE TAX COMMISSION



P 389 758 556
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDEO_
NOT FOR lf'tTERt{ATtONAL MAIL

($cc R.ve'R'C)

P 389 758 555
RECEIPT FOR CERTIFIED MAIL
NO IN-SURANCE COVERAGE PROVIDED_

NOT FOR INTERiIATIOIIAL MAI.
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