
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Decenber 20, 1983

Regal  Del icatessen,  Inc.
1110 01d Country Rd.
Plainview, NY 11801

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conunenced in the
Supreme Court of the State of New York, Albany County, within 4 rnonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

Petit ioner' s Representative
Lester Cooper
Frederick S. Todman & Company
111 Broadway
New York, NY 10006
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

o f
Regal Delicatessen, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Art.icle 28 & 29 of the Tax law for the
per iod 6/ t l l t ,  -  LL/30/77.

AFFIDAVIT OF }TAIIING

State of New York l
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the St.ate Tax Commission, that he is over 18 years of age, and that on the
20th day of December, 1983, he served the within notice of Decision by
cert i f ied mail upon Regal Delicatessen, Inc., the petit ioner in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Regal  Del icatessen,  Inc.
1110 Old Country Rd.
Plainview, NY 11801

aad by depositing same enclosed in a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
20th day of December, 1983.

Authorized to administer oaths
pursuant



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
of

Regal  Del icatessen,  Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  611 /74  -  17 /30 /77 .

AFFIDAVIT Otr MAITING

State of New York )
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th t lay of December, 1983, he served the within notice of Decision by
certified mail upon Lester Cooper, the representative of the petitioner in the
within proceeding, bY enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Lester Cooper
Frederick S. Toduran & Company
111 Broadway
New York, NY 10006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
20th day of December, 1983.

.Authorized to adrninister oaths
pursuant



STATE OF NEW YORK

STATE TAX CO},IMISSION

In the Matter of the Petitlon

o f

REGAL DELICATESSEN, INC. 3 DECISION

for Revislon of a Determlnation or for Refund :
of SaLes and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod June 1, L974 :
through November 30, L977.

Pet l t ioner,  Regal Del icatessen, Inc.,  1I l0 OLd Country Road, Plalnvlew,

New York 11801, filed a petltion for revlsion of a deternination or for refund

of sales and use taxes under Articles 28 and 29 ot. the Tax Law for the perlod

June 1, 1974 through November 30, 1977 (Fl le No. 24385).

A small claims hearing was hel-d before Arthur Johnson, Hearing Offlcer, at

the offices of the State Tax Conrmlgslon, Two World Trade Centerr New Yorkr New

York, on May 25, 1983 at 9:15 A.M. Pet l t ioner appeared by Richard M. Aschet

Esq. The Audit Dlvision appeared by John P. Dugan, Esq. (Anne Murphy, Esq., of

counsel-) .

ISSUE

Whether the penalty and that portion of interest exceedlng the nlnimum

statutory rate asserted against petitioner on addltional sales taxes determlned

due on audlt shoul-d be cancelled.

FINDINGS OF FACT

1. Pet l t loner,  Regal Del lcatessen, Inc.,  operated a restaurant and

del-icatessen located at 1110 01d Country Road, Plalnview, New York.

2. On August 21, L978, as the resul-t of an audit, the Audit Dl.vlsion

issued a Notice of Determinatlon and Demand for Payment of Sales and Use Taxes



.  
-2-

Due against petitloner covering the period June 1,

L977 for taxes due of $19,535.92, pLus penalty and

to ta l  o f  $28 ,950 .86 .

1974 through November 30,

ln te res t  o f  $9 ,4 I4 .94 ,  fo t

3. Petltloner executed a consent extendlng the period of linltatlon

assessment of sal-es and use taxes for the period June l, L974 through Llay

L977,  to  September  20 ,  1978.

4. On audit, the Audit DlvlsLon categorlzed petitlonerrs purchases based

on its analysis of purchase involces for the test perlod of March 1, L977

through May 31, L977. Markup percentages rilere applled to each category of

purchases to determine gross sales of $1r0581750.00. A one day observat ion

test nas used to ascertain the taxable portlon of food saLes. The resultant

taxable sales totaled $8181436.00 or an lncrease of 35.98 percent over reported

taxable sal-es.

Inltially, the perlod under audlt was June 1, L974 through May 31' L977.

Ilowever, the Audit Dlvision updated the audit to lnclude the perLod June 1,

L977 through November 30, L977. The above error factor was used to determlne

additionaL taxable sales for said perlod.

5. Petl-tioner reported a substantlally hlgher anount of taxable sales for

the perlods ending August 31, L977 arrd November 30, L977 than lt did for the

other periods under audit. The Audit Division conceded that the addltlonal

taxes assessed for those periods shouLd be deLeted from the notLce' thereby

reduc ing  pe t i t loner rs  l iab i l i t y  to  $15,923.88 .

Petitloner agreed to the revlsed tax deflclency.

6. Except for cash register tapes, petltloner provlded the Audit Divielon

with all- the books and records lt requested.

for

3 1 r
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7. Petl.tLoner tinely fl1ed the sales tax returns flled for the perlod at

issue herein and tlnely paid the tax due shonn thereon.

8. Petitloner employed a bookkeeper who kept a record of dail-y recelpts.

This lnformatlon was furnlshed to an accountant that lras responslble for

maLntaining the books and records. The accountant prepared the sales tax

returns ftled by petitioner.

9. This was the fLrst  sal-es tax audit  of  pet i t lonerrs books and records.

The Internal Revenue Service audited petltionerts corporatlon tax return for

the fiscal year ended July; 1975 and found no deficiency.

CONCLUSIONS OF LAW

A. That sect i .on 1f45(a) (1) ( i )  of  the Tax Law authorizes the inpoeit lon of

penalty and interest for failure to file a return or to pay over any tax when

due. Subparagraph (t i )  of  sect ion 1145(a) (1) provides for the remlsslon of

penalty and that portj.on of interest that exceeds the nlnlmum statutory rate if

the Tax Coumission determines that the failure or delay was due to reasonable

cause and not due to wlllful neglect.

B. That petltioner dld not wtl-lfuJ-ly attempt to underreport its taxabl-e

sales; petltloner relied on its bookkeeper and accountant to determlne taxable

sales and report the correct amount of tax due thereon. Accordlngly, the

penalty ls cancelled and lnterest shalL be reduced to the ml-nimum statutory

ra te .

C. That the petltlon of Regal Del-icatessen, Inc. is granted to the extent

lndicated ln Finding of Fact tt5tt and Conclusion of Law rrBrr; that ln alL other



resPects the Notlce of Determination and Demand for Paynent of Sales and Uee

Taxes Due issued August 21, 1978 ts sustained.

DATED: Albany, New York

DEC 201983
STATE TAX COMMISSION
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