
STATE OF ' i lEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

lTay 27, 1983

Portvi l le Forest Products, fnc.
c lo  Ea r I  Rogers ,  J r . ,  P res .
Whitehouse Rd.
Portvi l le, NY 14710

Gentlemen:

Please take not ice of the Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TN( CO}'MISSION

cc: Pet i t ioner 's Representat ive
James D. Linnan
James D.  l innan & Assoc iaLes ,  P .C.
1 1 2  S t a t e  S t . ,  S u i t e  1 1 0 9
Albany, NY 12207
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COI"IMISSION

In the Matter of
o f

the Petition

Portvi l le Forest Products, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3 /  r /72-5  /  3 t / tg .

AFFIDAVIT OF I'TAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
nai l  upon Portvi l le Forest Products, Inc.,  the pet i t ioner in the within
proceedinEr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Portvi l le Forest Products, Inc.
c /o  Ear l  Rogers ,  J r . ,  Pres
I{hitehouse Rd.
Portvi l le,  NY 1477A

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
27th day of May, 1983.

OATHS PIJRSUANT IO
SECTION I74

TAX IrAUI
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State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
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1 1 2  S t a t e  S t . ,  S u i t e  1 1 0 9
Albany, NY 12207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cuslody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
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STATE OT NEW YORK

STATE TN( COMMISSION

In the Uatter of the Petition

o f

PoRTVILIE FoREST PRoDUCTS, INC.

for Revision of a Determinat ion or for Refund
of Sa1es and Use Taxes under Articles 28 and 29
of the Tax Law for the Period March 1, lgTZ
through May 31 ,  1978.

DECISION

Peti t ioner,  Portvi l le Forest Products, fnc.,  hlhi tehouse Road, Portvi l le,

New York 14770, filed a petition for revision of a deterrnination or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

March 1, 1972 through May 31, 1978 (Fi le No. 25779).

A formal hearing was held before Doris E. Steinhardt,  Hearing Off icer,  at

the off ices of the State Tax Corunission, State Off ice Campus, Albany, New York,

on August 23, 1982 at 1:15 P.M., with al l  br iefs to be submitted by Novenber 19,

1982. Pet i t ioner appeared by James D. Linnan & Associates, P.C. (James D.

Linnan, Esq. ,  of  counsel) .  The Audit  Divis ion appeared by PauI B. Coburn, Esq.

(Patr ic ia L. Bnrmbaugh, Esq. ,  of  counsel) .

ISSInS

I .  Whether pet i t ioner 's purchases of tangible personal property were

exempt from tax by vir tue of sect ion 1115, subdivis ion (a),  paragraph (12) of

the Tax Law.

II .  Whether pet i t ionerrs purchases of electr ic i ty for l ight ing and heat ing

Idere exempt from tax by vir tue of sect ion 1115, subdivis ion (c) of  the Tax Law.
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III. Whether the Audit Division is foreclosed fron litigating the taxability

of pet i t ioner 's purchases of tangible personal property and electr ic i ty by

appl icat ion of the doctr ines of res judicata and the law of the case.

IV. Wtrether taxes, penalty and interest assessed against pet i t ioner for

periods pr ior to 7977 must be cancel led because during such periods, no rules

or regulations concerning exemptions from sales and use taxes were promulgated

and filed by the Department of Taxation and Finance.

FINDINGS OF FACT

1. 0n Apri l  1O, 1979, the Audit Division issued to petit ioner, Portvi l le

Forest Products, Inc., two notices of determination and demand for paynent of

sales and use taxes due, assessing sales and use taxes under Art icles 28 and 29

of the Tax Law for the periods March 1, 1972 through August 31, 1975 and

September 1, 1975 through i lay 31, 1978 in the respective amounts of $421394.53

and $45r855.93, plus penalty and interest. The assessments were issued as the

result of a f ield audit,  the procedures of which wil l  be discussed in detai l

in f ra .

2. Pet i t ioner,  a New York corporat ion which owns and operates sawni l ls in

Portville, New York and little Marsh, Pennsylvania, is a conpletely integrated

lumber company. The corporate officers are Frank Aloi and Earl Rogers, Jr.

3. Petitioner purchases standing timber and on occasion, the land upon

which i t  is growing. Pet i t ionerts crews sever the trees at the stump and str ip

off  the branches and waste mater ial .  Timber jacks (or skidders) are used to

drag the logs from deep in the woods to a central skidway, where they are

loaded via a heel-boom loader onto a tractor-trai ler combinat ion. The tractor-

trai ler consists of a White tractor equipped with a headache bar to restrain

the logs, and a pole trai ler (or t ree logger) which is special ly designed for
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hauling trees and cannot be used to haul any other product. This combination

tractor-trailer is driven into the forest and transports the logs from the

extraction site, over the rogging roads and then the public highways, to

pet i t ionerrs mi l l .  At the mi l l ,  the logs are unroaded into the yard by a

payloader and sorted by the payloader operator according to species, s ize and

grade' The logs remain in storage until a sufficient number of a particular

species are accunulated. The payloader then places the logs onto a conveyor

which transports them directly into the sawnill. The milling process produces

random widths and lengths of green, rough-sawed lumber. The lunber is weighed

and converted into board feet by formula. Finally, the h:mber is loaded onto

flatbed trailers hauled by Freightliner tractors for delivery (free on board)

to pet i t ionerts customers, which include furni ture manufacturers and f loor ing

m i l l s .

4' During the period under consideration, petitioner used exempt certifi-

cates to make al l  i ts purchases, based upon the bel ief  that a1l  tangible

personal property and electr ical  po$rer were used in i ts manufactur ing process

and thus exempt from tax.

5'  0n or about December 28, 7976, Audit  Divis ion representat ives seized

petitionerrs sar*mill and equipment for failure to file returns and to pay the

tax required to be shown thereon. In order that i t  could resume business,

pet i t ioner remit ted a check to the Audit  Divis ion in the amonnt of $10r000.00

in part ial  payment of the taxes asserted to be due.

6'  Pet i t ioner and Mr. EarI  Rogers, Jr.  were indicted by the grand jury of

Albany County, for fai lure to f i le sales and use tax returns for the period

March 1, 1974 through May 31, 1975 in violat ion of sect ion 1145, subdivis ion

(b) of the Tax Law. 0n January 20, 1977, al l  s ix counts of the indictment were
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disnissed on the failure of proof as to both defendants in the county court of

Albany County. The Appellate Division, Third Department disnissed the prosecu-

t ionrs  appea l  o f  tha t  d ismissa l  (59  A.D.Zd 2L7) .

7. 0n February 24, L978, pet i t ioner made an appl icat ion to the Suprene

Court, County of Albany, for a judgment pursuant to Articte 78 of the Civil

Practice Law and Rules, enjoining the Departnent of Taxation and Finance from

continuing its assessnents and warrants against petitioner, cornpelling the

Department to vacate or to mark satisfied tax liens against the property of

petitioner, and further compelling the Department to return to petitioner the

bond posted. The proceeding was stayed by stipulation of the parties upon the

fol lowing condit ions, among others: (1) that pet i t ioner post $15,000.00 in an

interest-bearing account in trust for the Tax Comnissionl and (2) that the Tax

Connission forthwith commence an audit for the purpose of determining any sales

or use tax due from petitioner for the period March 1, 7972 through the date of

the st ipulat ion (Apri l  4,  1978),  general ly fol lowing the I 'Timber Harvestersl

Guide to the Sales and Use Tax Law of New York State and Annex 1.". The stipula-

t ion provides, in pert inent part :

" f t  is further understood that this Timber Harvesterst Guide has not
been f i led with the Secretary of State of the State of New York and
is not an official rule or regulation of the New York State Sales and
Use Tax Law. I t  is further understood that Portvi l le Forest Products,
fnc. and its agents do not concur in the opinions set forth in said
Guide nor do they accept sane as a valid interpretation of the Sales
and Use Tax law. 'r

8. In accordance with the conditions and terms of the stipulation, two

sales tax examiners observed pet i t ioner 's operat ion in Portvi l le,  which observa-

tions included visiting the Deep Snow Road extraction site, and reviewed

pet i t ioner 's books and records. The exarniners determined that pet i t ioner 's
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sales were not subject to tax but that use tax was due on certain capital

acquisi t ions, recurr ing purchases and purchases of electr ical  power.

(a) Capital  acquisi t ions. The examiners reviewed pet i t ioner 's capital

acquisi t ions in detai l  for the ent ire audit  per iod. They considered certain

pieces of equipment,  such as the t imber jacks, heel-boom loader and payloader,

as used direct ly and exclusively (before September 1, 1974) or direct ly and

predominant ly (after August 31, 1974) in pet i t ioner 's product ion and the

acquisition thereof thus exempt fron tax. (The acquisition of one Hough

payloader on June 18, 1974 was considered a taxable purchase, due to pet i t ioner 's

failure to document that it was used exclusively in production.) The examiners

deemed other acquisi t ions subject to t .ax, including: (1) Wtr i te tractors and

pole trai lers;  (2) Freight l iner tractors and f latbed trai lers I  (3) pick-up

trucks used to carry the crews and suppl ies to extract ion si tes f  G) a sawdust

truck for del ivery of sawdust sold by pet i t ioner to farmers; (5) automobi les

which provided transportat ion for supervisory personnel t  (6) a set of  law

books t (7) furniture and office equipment located in the sawmill business

off ice; and (8) a stereo system si tuated in the off ice wait ing room.

(b) Recurr ing purchases. The examiners reviewed pet i t ioner 's cash

disbursements for the fiscal year ended September 30, L976 (by reference to

pet i t ionerrs account at Manufacturers Hanover,  i ts account at First  Nat ional

and the cash disbursements journal)  in account categories which, in their

op in ion ,  con ta ined en t r ies  sub jec t  to  tax ,  e .g . ,  too l  ren ta ls ,  o f f i ce  e : {penses ,

oi l  and gasol ine, and vehicle maintenance. After test ing such accounts for

each f iscal  year,  the examiners concluded that f iscal  year 1976 was representa-

t ive, and pet i t ioner so agreed. Pet i t ioner having agreed that f iscal  year 1976
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was representative of all the years under review, it is reasonable to infer

that pet i t ioner agreed to the exami-ners'  employnent of !976 as a test per iod.

Deemed taxable were repair services performed on vehicles exenpt

frorn taxl repair services performed on and replacement parts for taxable

vehicles; fuel  oi l ;  leather aprons for mi l l  workers; and tools used by pet i t ioner 's

mechanics to repair  vehicles and sawmil l  machinery. The examiners calculated

an error rate for recurring purchases in fiscal year 1976 and applied such

error rate to the years in the audit period to determine tax due on recurring

purchases .

(c) Electrical povter. Niagara llohawk Power Corporation conputed the

electrical power required to operate the illumination and heating equipnent

loca ted  in  pe t i t ioner 's  p lan t ,  and de termined tha t  6 .87  percent  o f  pe t i t ioner 's

electricity consumption during calendar year 1978 was used for heating and

l ight ing. Applying such percentage to pet i t ionerrs total  porder purchases made

during the audit  per iod, the examiners calculated $7r965.01 in taxable power

purchases .

CONCIUSIONS OF tAW

A. That the tr ia l  order of dismissal in People v.  Rogers does not foreclose

the Department of Taxation and Finance from litigating the taxability of

pet i t ioner 's purchases of tangible personal property and electr ical  power at

issue herein, nor does i t  bar a f inding that sales and use taxes are due and

owing from petitioner for the period covered by the indictment. A trial order

of dismissal dismisses one or more counts of an indictment upon the ground that

the tr ia l  evidence is not IegalIy suff ic ient to establ ish the offense charged

there in  o r  any  lesser  inc luded o f fense.  Cr imina l  Procedure  Law sec t ion  290.10(1) .

As the Appel late Divis ion stated in dismissing the prosecut ion's appeal ( for
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the reason that the prosecution had no right of appeal), the trial court found

the record contained no evidence that returns were not filed and believed the

proof did not adequately demonstrate that the defendants were required to fite

returns. 59 A.D.2d 217 (3d Dept.) .  This fai lure of proof beyond a reasooable

doubt, however, is not a conclusive finding in a subsequent civil action that

pet i t ioner was not required to f i le returns and pay taxes. Perry v.  Blair ,  54

A.D.2d 870 (4 th  Dept . ) ;  R ichardson on  Ev idence (p r ince ,  10 th  ed . )  5348.

"There are substantial reasons for different treatment of judgnents
of conviction and acquittal. For example, the quantun of proof
required in a cr iminal case, i .e.  proof beyond a reasonable doubt,
may result in an acquittal upon evidence which falls short of that
requirement whi le i t  would be suff ic ient in a civ i l  case. Al l  a
judgment of acquittal may signify is the negative result that proof
for a convict ion did not exist .rr  Eth.r idg" v.  c i ty of Ner yorkr l ,2 l
N . Y . S . 2 d  1 0 3  ( S u p .  C t .  N . Y .  C o . ) ,  : ) .

B. That subdivis ion (a) of sect ion 1115 of the Tax Law exempts certain

receipts from the tax on retail sales and the compensating use tax, including

receipts from the fol lowing:

"(12) Machinery or equipment for use or consunpt ion direct ly and
predominant ly in the product ion of tangible personar property. . . for
sare, by manufactur ing, processing, generat ing, assembling, ref ining,
mining or extract ing, . . .but not including parts with a useful  l i fe
of one year or less or tools or suppl ies used in connect ion with such
machinery, equipment or apparatus.t f

Chapter 851 of the Laws of 7974, effect ive September 1, 1974, subst i tuted

"predominantly't for rrexclusivelytr in the above-quoted paragraph. Petitioner

broadly construes sect ion 1115(a)(12) to exempt fron taxat ion al l  of  i ts

purchases, as i tems used in the product ion of other tangible personal property

f o r  s a l e .

Clearly,  the pick-up trucks, automobi les, Iaw books, off ice furni ture

and equipment,  and the stereo system were not used direct ly in pet i t ioner 's

production of rough-sawed lunber and were properly considered taxable by the
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Audit  Divis ion. The Freight l iner tractors, f latbed trai lers and sawdust

trucks, used to del iver goods to pet i t ioner 's customers after the product ion

process was complete, Idere also properly taxable. FinaIIy,  the connect ion of

the White tractors and pole trailers with the production phase rdas so attenuated

that the vehicles cannot be said to have been directly used in production, but

rather were used in transportation. Cf. Matter of Saady lli l l Corp. v. State Tax

Comn. ,  61  A.D.2d 550 (3d  Dept . ) ,  where in  the  Appe l la te  D iv is ion  conf i rmed a

determinat ion of the Commission, holding taxable purchases of mater ial  used to

bui ld a waste transport  faci l i ty.

Regarding the recurring purchases held taxable, parts with a useful

l i fe of one year or less and tools and suppl ies used in connect ion with product ion

machinery were specif ical ly excluded from sect ion 1115(a)(12) by the statutory

language; repair  services were taxable within the ambit  of  sect ion 1105(c)(3).

The ent ire assessment. for recurr ing purchases, both the port ion founded upon

actual review of pet i t ioner 's cash disbursements as wel l  as the port ion projected

by appl icat ion of the error rate determined for 7976, is sustained. Pet i t ioner

agreed to the test,-per iod procedure at the t ime of i ts use and has raised no

object ion thereto in this proceeding. Pet i t ioner 's arguments concern ent i t lement

to  the  exempt ions  o f  sec t ions  1115(a) (12)  and l l15(c ) .

C.  That  subd iv is ion  (c )  o f  sec t ion  1115 prov ides :

t tFue l r  
8as ,  e lec t r i c i t y ,  re f r igera t ion  and s team,  and gas ,  e lec t r i c ,

refrigeration and stean service of whatever nature for use or con-
sumption directly and exclusively in the production of tangibre
personal property,  gas, electr ic i ty,  refr igerat ion or steam, for
sale, by manufactur ing, processing, assembling, generat ing, ref ining,
mining, extract ing, farming, agr icul ture, hort icul ture or f lor icul ture,
shall be exempt from the taxes imposed under subdivisions (a) and (b)
of section eleven hundred five and the compensating use tax imposed
under sect ion eleven hundred ten.r t
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The electrlcity used to il-lunlnate and heat petLtionerrs sanulll dld not

quaLlfy for the above-quoted exemptlon and was thus properJ-y considered taxable

under sect ion 1105(b).  Matter of  El lenvi l le Handle Works, Inc.,  State Tax

Cornm. ,  October  17 ,  1980.

D. That pet l t ionerrs f inaL argument,  that al l  taxes, penalty and lnterest

assessed for perlods prlor to L977 nust be cancel-led because of the absence

durlng such period of any regulations concerning exenptions from sales and uee

taxes, is without merit. Whether the purchases at issue were taxabLe or exemPt

from taxation can be determlned by reference to the relevant statutory language.

Furthermore, petitioner has demonstrated no other, good reason for lts fallure

to f i l -e returns before May 31, 1975 or to pay taxes for per lods subsequent

thereto.

E. That the pet i t ion of Portvi l -Le

the notlces of determination and demand

respects sustained.

DATED: Albany, New York

NIAY 2? 1983

Forest Products, Inc. ls denled, and

issued on April 10, L979 are ln all-

STATE TAX COMMISSION
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