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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  21,  1983

Keith Pierpont
Off icer of Treemania, Inc.
200 West 54th Street
New York, NY 10019

Dear Mr. Pierpont:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conurission can only be instituted under
Article 78 of the Civi l  Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /19 State Campus
Albany, New York 72221
Phone /t (518) 457-2o7o

Very truly yours,

STATE TAX COUMISSION

Petit ioner I s Representative
Nathaniel Carmen
155 W. 20th Sr .
New Ysrk, NY 10011
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter of the Petition
o f

Keith Pierpont
0ff icer of Treemania, fnc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the Period
L 2 / I / 7 6  -  1 I / 3 0 / 7 9 .

That deponent further says that
herein and that the address set forth
of the pet i t ioner.

Sworn to before me this
21s t  day  o f  0c tober ,  1983.

AFFIDAVIT OF UAIf,ING

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st day of October, 1983, she served the within notice of Decision by
cert i f ied mail upon Keith Pierpont, Off icer of Treemania, Inc., the petit ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Keith Pierpont
0ff icer of Treemania, Inc.
200 ldest 54th Street
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exilusive care and cuitody of
the United States Postal Service within the State of New York.

the said addressee is the petitioner
on said lrrapper is the last known address

AUTHORIZED TO ADMINISTER
0,1'IHS PLIRSUAI{T T0 lAX IrAW
SECTION I74



STATE OF NEhI YORK

STATE TAX COMI"IISSION

In the Matter of the Petit ion
o f

Keith Pierpont
Off icer of Treemania, Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Per iod  7211 /76  -  71130 /79 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st day of October, 1983, she served the within notice of Decision by
certified mail upon Nathaniel Carmen the representative of the petitioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Nathaniel Carmen
155 W. 20th Sr .
New York, NY 10011

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petit ioner.

Sworn to before me this
21s t  day  o f  0c tober ,  1983.

AUTHORIZED TO ADMINISTER
94ii15 PUP,SUTI-NT T0 TAx rJAwsEiltrolr 174



STATE OF NEW YORK

STATE TAX CO},IMISSION

1. On JuJ-y 7,

issued a Not ice of

1980, as the result  of  a

Determinatlon and Demand

fleld audlt ,

for Payurent of

DECISION

rhe Audlt Dlvlsion

SaLes and Use Taxes

In the Matter of the Petltlon

o f

KEITH PIERPONT
oFFrcER OF TREEMANIA, INC.

for Revlsion of a Determlnatlon or for
of Sales and Use Taxes under ArtlcLes
of the Tax Law for the Period December
through November 30, L979.

Refund
28 and 29

1 ,  L976

Petitioner, Keith Plerpont, offlcer of Treemanl6, Inc. , 200 West 54th

Street, New York, New York 10019, flled a petition for revisl.on of a determinatlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the period December l ,  1976 through November 30, 1979 (Fi le No. 3L472),

A forrnal hearlng was held before Robert Couze, I{earl-ng Offl-cer, at the

offices of the State Tax Copmisslon, Two World Trade Center, New York, New

York, on Februar!  9,1983 at 1:30 P.M. Pet l t loner appeared by Nathanlel

Carmen, Esq. The Audit DivLslon appeared by Paul B. Coburn, Esq. (Angelo A.

Scope l l i to ,  Esq. ,  o f  counse l ) .

rssuEs

I. Ilhether the Audit Divislon must attempt to collect sales and use taxes

due equal-ly fron al.l persons requlred to collect tax before it collects the

entire amount due from petitioner.

II. I ' lhether the Audit Divlsion used proper audlt procedures ln deternlnlng

pet i t ionerrs sal-es tax l iabiJ- i ty.

FINDINGS OF FACT
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Due against pet i t ioner,  Keith Pierpont,  as off icer of Treemania, Inc. ("Treenaniar ' )

in  the  amount  o f  $41,358.40 ,  p lus  pena l ty  o f  $8 ,024.71  and in te res t  o f  $7 ,925.51 ,

for a total  due of $57,319.62 for the period December 1, 1976 through November 30,

7979. A simi lar Not ice for the sane amounts and period was issued against

Treemania on the same date.

2. 0n February 28, 1.980, Treemania, by pet i t ioner,  Keith Pierpont,

president, had executed a consent extending the period of linitation for

assessment of sales and use taxes due for the period December 1, 1976 through

November 30, 1979 to March 20, 1981.

3. Treemania was in the business of selling plants and flowers on a

wholesale and retai l  basis.  Pet i t ioner held var ious off ices with Treenania

during the period in issue including those of president,  secretary, t reasurer

and secretary-treasurer. At one time during the audit period, petitioner owned

one-third of the stock in Treemania. trater, after another stockholder left the

company' petitioner owned one-half of the stock with one Uichael Bisceglie

owning the other one-half. Petitioner did not dispute the fact that he was a

person required to collect tax within the rneaning and intent of sections

1f31(1)  and 1133(a)  o f  the  Tax  Law.

4. 0n audit, the auditor found that Treemania had no useable books and

records. Pet i t ioner al leged that al l  of  the business books and records had

been destroyed by a flood in its basement. Additionally, the auditor found a

discrepancy of $687r481.00 between gross sales as reported on Federal  corporat ion

tax returns and gross sales as reported on sales tax returns for the years 1977

and 1978. Said discrepancy resulted in an error factor of 255.44 percent which

the auditor applied to gross sales as reported for the entire audit period to

arr ive at total  gross sales for the period.
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5. Pet i t ioner est imated that 75 percent of Treemania's sales were wholesale

and 25 percent retail. l lowever, he had no original resale certificates and no

invoices. Pet i t ioner did maintain a l ist  of  retai lers rdi th their  respect ive

resale numbers. The auditor,  however,  could not accurately determine sales for

resale to any retai lers on pet i t ioner 's l ist  without invoices indicat ing sales

to a part icular individual.  To arr ive at a rat io of taxable sales to gross

sales, the auditor conducted an observat i-on test on March 13, 77, and 2O,1980

at Treemania's place of business. Based on said test and a review of charge

sales, the auditor arr ived at a taxable rat io of 40.782 percent.  The auditor

appl ied the aforesaid percentage to total  gross sales to arr ive at taxable

sales for the period in issue.

6. Petitioner argued that the taxable sales figure arrived at by the

auditor was based on conjecture and was inaccurate. With no useable records,

however, petitioner was unable to offer any proof that the figure arrived at in

the audit was erroneous. Petitioner also maintained that, since there were

other officers of Treemania who rdere equally liable for sales tax due, the

Audit Division must attempt to collect the tax equally from all Bersons liable

before collecting the entire amount due from hj.rn.

coNctusloNs 0F tAltl

A. That sect ion 1133(a) of the Tax Law provides, in part ,  that every

person required to collect the taxes imposed under the Sales Tax Law is also

personal ly l iable for the tax imposed, col lected or required to be col lected

under such law. Sect ion 1131(1) of the Tax Law def ines "persons required to

col lect taxrr as used in sect ion 1133(a) to include any off icer or enployee of a

corporat ion, or a dissolved corporat ion, who as such off icer or employee is
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under a duty to act

the Sales Tax law.

-4-

for the corporation in complying with any requirement of

B. That a person reguired to col lect tax who is equal ly l iab1e with

others for the payment of unpaid tax, cannot avoid collection against hinself

on the ground that the State should first collect it from the other parties

(cf.  Kel ly v.  lethert  ,  362 F.za, 629, 635 (8th Cir  .  1966);  Matter of  l {ar i in J.
c

Kamp, State Tax Commission, t lay 2A, 1983).  Therefore, pet i t ioner may not use

as a defense the fact that there may be other persons who are equally liable.

C. That section 1135 of the Tax Law requires every person required to

col lect tax to maintain records of sales and to make these records avai lable

for audit. "ltlhen records are not provided or are inconplete and insufficient,

i t  is [ the Tax Commissionrs] duty to select a method reasonably calculated to

reflect the taxes due. The burden then rests upon the taxpayer to denonstrate...

that the method of audit  or the amount of the tax assessed was erroneous.tr

(Surface Line Operators Fraternal 0rganizat ion, fnc. v.  Tu1lyr S5 A.D.2d 858.)

D. That inasmuch as petitioner had no books and records with which to

conduct an audit and Treemaniats tax returns indicated a discrepancy between

Federal  gross sales and gross sales as reported on sales tax returns, the Audit

Divis ion was just i f ied in ut i l iz ing an observat ion test to determine a taxable

sales ratio and in using other external indices to arrive at additional tax

due. Moreover, petitioner was unable to produce any evidence indicating that

the tax determined was erroneous.
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E. That the petitlon of Keith Plerpont, as

denled and the Notlce of Deterninatlon and Demand

Taxes Due lssued July 7, 1980 ls sustalned.

DATED: Albany, New York

" t

offlcer of Treemania,

for Payment of Sales

, {

a

Inc. r  ls

and Use

t

STATE TAX COMMISSION

OcT 21 1983

SIONER



P 491_ , 208'411
RECEIPT FOR CERTIFIED MAIL

;jO INSURANCE COVEMGE PROVIOED-
NOT FOR INTERNATIONAL MAIL

(See Reverec)

P 481 , 208 4L2
RECEIPT FOR CERTIFIED MAIL

;]O INSURANCE COVEMGE PROVIDED-
NOT FOR ]NTERNATIONAL MAII

(See Reverc.)
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