
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Novernber 10, 1983

Pearlstone Pharmacy, Inc.
73-16 Roosevelt Ave.
Jackson fleights, NY 17372

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Conmission caa only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 moaths fron the
date of this notice.

Inquiries concerning the cornputation of tax due or refund allosed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
I.aw Bureau - Litigation Unit
Building 119 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX CO}IMISSION

Petitioner' s Representat,ive
David Leseten
150 Broad Hollow Rd., Penthouse Northeast
Melvi l le, NY 11747
Taxiug Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition
o f

Pearlstone Pharmacy, Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 721 t  /75-r t  /  30 |  78.

AI'FIDAVIT OF I'IAITING

State of New York
County of Albany

Connie Hage1und, being duly sworn, deposes and says that she is an
employee of the State Tax Conmission, over 18 years of age, and that on the
10th day of November, L983, she served the within notice of Decision by
cert i f ied mail upon Pearlstone Pharmacy, Inc., the petit ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
vJrapper addressed as fol lows:

Pearlstone Pharmacy, Inc.
73-L5 Roosevel t  Ave.
Jackson Heights, NY 7L372

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
10th day of November, 1983.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Pearlstone Pharmacy, fnc.

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 72/  1 ,  /75- tL/  30 17 8.

AFFIDAVIT OF }'AIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Couunission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
certified nail upon David Leseten the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

David leseten
150 Broad Hollow Rd., Penthouse Northeast
Melv i l le ,  NY 11747

and by deposit.ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said vrrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
10th day of November, 1983.



STATE 0F NEI'I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f :

PEARLSTONE PHARMACY, INC. : DECISION

for Revision of a Determlnatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Period December 1, :
1975 through Novenber 30, 1978.

Petitioner, Pearlstone Pharmaey, Inc., 73-16 Roosevelt Avenue, Jackson

Helghts, New York 11372, flled a petltion for revlsLon of a deter:ml-natlon or

for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for

the perlod December 1, 1975 through November 30, 1978 (Flt-e No. 2929I).

A smaLL cl-aims hearlng was held before Judy M. Clark, Hearing Offlcer, at

the offlces of the State Tax Conrmlsslon, Two World Trade Centerr New York' New

York, on February 9, 1983 at 2245 P.M. wlth al-l evldence to be submitted by

March 21, 1983. PetLtioner appeared by Stephen Leseten, Accountant. The Audit

DLvlslon appeared by Paul B. Coburn, Esq. (ALexander WeLss, Esq., of couneel).

ISSUE

Whether petitloner is entltLed to a refund of sal-es tax purportedly

overpal-d on sales and use tax returns flled.

FINDINGS OF FACT

1. A field audlt was performed on the books and records of Pearlstone

Pharmacy, Inc. 0n audlt, the Audlt Divl.sLon revl.ewed purchases nade by petl.tloner

durlng March, Aprll and May, 1978 and determined that 24.5 percent of such

purchases were taxabl-e upon resale. It then perforned a narkup test and

determlned that petitLonerfs average markup on taxable items was 52.5 percent.
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The markup lras applied to 24.5 pereent of the total purchases made from December 1,

1975 through November 30, 1978 and taxable sales were deternlned to be $116,295.23.

Pet i t ioner reported taxable sales of $1361618.00 on sales and use tax returns

fil-ed for that perlod. The Audit Divislon therefore accepted the returns as

flled and concluded that no additlonal sales taxes were due.

2. Petltloner, by signature of Donal-d J. Coyner lts secretary, executed a

consent to extend the period of llnitation for the lssuance of an assessment to

December 20, 1979.

3. On Aprtl 18, L979, Pearlstone Pharmacy, Inc. flLed an Appllcation for

Credlt or Refund of State and Local- Sales or Use Tax coverlng the perlod

December 1, 1975 through Novenber 30, L978. PetitLoner sought a refund of

sal-es tax paid of $3,839.00 on the grounds that lt erroneousLy reported lts

sales tax col-lections based on the resul-t of the aforementloned field audlt.

4. The Audit Divislon denled the refund clalmed on February 2O, 1980 on

the grounds that there was no basis for the clalm. It was the Audlt Divlslonrs

posltlon that adequate records were not maintalned from whlch an exact aoount

of refund that petitioner nlght be entltLed to could be determlned.

5. Petltloner util-ized a cash reglster with the followlng categorles of

rece ip ts :

Key  I  -  Sa lesTax
II  Drugs

II I  Cigarettes
Mrescript lons
V - Tol letr les

The total recelpts ln the above categorles lrere posted dally by petltloner

a daybook and from the daybook posted to a more fornal cash recelpts journal

petltionerts accountant. These records were submf-tted.

to

by
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Petitionerts aecountant conblned receipts from reglster Key /ltl, Drugs and

#V, Toiletrj.es for a combined entry to the cash receipts Journal- identified as

Cosmetics. Slnce this category nolr contalned both taxable and exempt sales,

the taxable sales were estimated on sales and use tax returns flled by reporting

2/3 of the Cosmetlcs account as taxable sales. Cigarette sales were not

lncluded Ln taxable sales as reported by petitioner. The cash regleter tapeg

were not submLtted; however, other than the categorlzation of sales, they dld

not identify the lndivldual- ltems being sold.

5. Petl-tlonerts refund sought Ln the anount of $3,839.00 ie premlsed on

the dl f ference in sales tax recorded ln i ts books of $7,090.00 and the sales

tax remitted of $10,929.00 as estlmated. Petltioner acknowJ-edged that human

error might exlst ln recordlng tax coll-ectlons but such error would be less

than one percent.

CONCLUSIONS OF LAId

A. That section 1135 of the Tax Law provldes that every person required

to coll-ect tax sha1l keep records of every sale lncludlng a true copy of each

sal-es s1lp.

B. That sectlon 1138(a) of the Tax Law provides for the determlnation of

tax due from such information as may be avall-able when records malntained are

not sufficlent to show an exact arnount of taxable sales. The audlt procedure

used by the Audit Dlvision was authorlzed by such section to verlfy taxable

saLes; however, such procedures are not satlsfactory for the purpose of provLng

that a refund ls due. (U"tt.r .t U"rt"V S"tt , State

Tax Cornmlssion, December 3, L982.) Moreover, petltioner lacked verlfl.catlon of

proper tax col lect ions made.



C. That the pet l t lon of

refund denial of February 2O,

DATED: Albany, New York

N0v 101983

. -4-

PearLstone Pharmacy, Inc. is denied and the

1980 ls sustained.

STATE TAX COMMISSION

Ga.u']d^ a^l &.^
PRESIDENT
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