
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  1 ,  1983

0r th -O-V is ion ,  Inc .
3 1 - 1 9  3 7 t h  A v e .
Long Is land C i ty ,  NY 11101

Gentlemen:

Please take not ice of the Decision of the State Tax Corur ission enclosed
herewith.

You have now exhausted your right of review at the adrninistrati-ve level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Cornmission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ionerr s Representat ive
Sidney Si l ler
S i l le r  &  Ga l ian
217 Broadway
New York, NY 10017
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :
o f

Orth-O-Vlsion, Inc. :

for Redeterminatlon of a Deficiency or a Revislon :
of a Determinatlon or a Refund of SaLes & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period:
6 l r l77 -5131 l80 .

AFFIDAVIT OF MAILING

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Flnance, over 18 years of age, and that on
the lst  day of Apri l ,  1983, he served the within not ice of Decision by
cert l f ied naLl-  upon Orth-O-Vlsion, Inc.,  the pet i t loner in the wLthln
proceeding, bI enclosing a true copy thereof in a securely sealed postpal.d
lrrapper addressed as folLows:

Orth-O-Vislon, Inc.
31-19 37 th  Ave.
Long Is land C i ty ,  NY 11101

and by depositlng same encl-osed ln a postpald properLy addressed wrapper in a
(post of f l .ce or off ic lal  deposltory) under the exclusive care and custody of
the Unlted States Postal  Service wlthln the State of New York.

That deponent further says that the said addressee ls the petitioner
hereln and that the address set forth on said wrapper is the laet knosn addreee
of the pet i t ioner.

sworn to before ne thls
ls t  day of  Apr l l ,  1983.

Cj' :  ; l  i  : ' i  r .S'-* i  j  I0 IAX IJAW
LrJi'Igj ' l  I74



STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Orth-O-Vlsion, Inc.

for Redeterminatlon of a Deficiency or a Revlsion
of a Determinatlon or a Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6  |  r l  7 7 - 5  1 3 1 / 8 0 .

AFFIDAVIT OF MAILING

State of New York
County of ALbany

Davtd Parchuck, belng duLy sworn, deposes and says that he ls an emp!.oyee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the lst  day of ApriJ-,  1983, he served the wlthin not ice of Decislon by
certlfled mail upon Sldney Slller the representative of the petLtioner ln the
wlthin proceeding, by enclosing a true copy thereof ln a securely eealed
postpald wrapper addressed as foll-ows:

Sidney Sill-er
Sl l ler & Gal lan
217 Broadway
New York, NY 10017

and by depositing same enclosed in a postpald properly addressed wrapper ln a
(post of f ice or off ic lal  depository) under the excLusive care and custody of
the Unlted States Postal  Service wlthin the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petLtioner herein and that the address set forth on said wrapper ls the
last known address of the representative of the petlt,ioner.

Sworn to before me thls
ls t  day  o f  Apr i l ,  1983.

lrsrnn

L74
TAX lrAll[



STATE OF.NEW YORK

STATE TAX COWISSION

In the Matter of the Pet.ition

o f

oRTH-o-VISION, rNC.

for Revision of a Deterninat ion or for
of Sales and Use Taxes under Art ic les
of the Tax law for the Period June 1,
th rough May 31 ,  1980.

DECISION

Refund
28 and 29
7977

Peti t ioner,  0rth-0-Vision, Inc.,  31-19 37th Avenue, long Island City,  New

York 11201, f i led a pet i t ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

June L, L977 through May 31, 1980 (File No. 32696).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on June 15, 1982 at 9:15 A.M. Pet i t ioner appeared by Sidney Si l ler,  Esq.

The Audit  Divis ion appeared by Paul B. coburn, Esq. (Anna colelro, Esq.,  of

counse l ) .

ISSIIE

Whether the purchase by petitioner of antennas and converters used in

providing i ts pay television services are subject to the sales and use tax.

FINDINGS OF FACT

1. 0n December 30, 1980, the Audit Division issued a Notice of Determination

and Demand for Paynent of Sales and Use Taxes Due against 0rtho-0-Vision, Inc.

[sic] covering the period June 1, 1977 through May 31, 1980. The Notice

asserted addit ional tax due in the amount of $15r895.04, plus simple interest

o f  $2 ,481 .48 ,  f o r  a  to ta l  due  o f  918 ,376 .52 .
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2. Pet i t ioner executed a consent to extend the period of l in i tat ion for

the issuance of an assessment to September 20, 1981.

3. Pet i t ioner provides a single channel pay television service to subscribers

by means of a microwave signal transmitted from New York City's Empire State

Bui lding. Pet i t ioner charges a $100.00 instal lat ion fee for the equipnent

necessary to receive the signal.  Sales tax is charged and remit ted on the

instal lat ion fees for such equipment.  Charges for pet i t ioner 's television

services are not subject to sales tax.

4- 0n audit ,  the Audit  Divis ion reviewed pet i t ioner 's sales as recorded

in i ts books and found that pet i t ioner underreported taxable sales by $f ,g47.OO

on sales and use tax returns f i led for the audit  per iod. The Audit  Divis ion

determined addit ionar sales tax due of $155.76 which is not at  issue.

. The Audit Division reviewed purchases made by petitioner during the

ent ire audit  per iod. I t  found that pet i t ioner did not pay sales tax on i ts

purchases of antennas and converters instal led on subscribers'  premises. I t

held purchases anount ing to $196 r74L.00 subject to use tax total l ing g15 r73g.2B

pursuant to sect ion 1110 of the Tax traw. The Audit  Divis ion thereby asserted

the  to ta l  sa les  and use tax  de f ic iency  o f  g15,995.04 .

5. I t  was the Audit  Divis ionrs posit ion that the antennas and converters

were subject to tax under section 1105(a) of the Tax Law in that they were not

resold to pet i t ioner 's subscribers. The equipment was l isted on pet i t ioner 's

books as f ixed assets and t i t le to same remained with pet i t ioner.

6. Pet i t ioner 's arguments were threefold:
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Firstr it argued that it was not a cable conpany and therefore the

taxability of its equipment purchases should not be treated in the same manner

as purchases made by cable television companies.

Second, petitioner argued that the same tytrre of equiprnent was offered

for sale by retail stores throughout the area and that those transfers are

cons idered re ta i l  sa les .

Third, petitioner alleged that it relinquished dominion and control

over the antennas and converters once they were installed on the subscribersl

premises. Oftent imes, when service was terninated, pet i t ioner was unable to

repossess the equipnent. It therefore argued that the equipment was resold to

i ts  subscr ibers .

7. Petitioner failed to subnit a copy of its sales agreeme!.t. No evidence

was presented to show that a sale of equipment occurred at the tine of installa-

tion of the equipment at issue or thereafter.

CONCTUSIONS OF IAId

A. That sect ion 1105(a) of the Tax Law imposes tax on the receipts from

every retai l  sale of tangible personal property,  except as otherwise provided.

Sect ion  1101(b) (4 )  de f ines  a  re ta i l  sa le  as  "a  sa le  o f  tang ib le  persona l

propert'y to any person for any purpose, other than (A) for resale as such or as

a physical  component part  of  tangible personal property,  or (B) for use by that

person in perforrning the services subject to tax under paragraphs ( l )  ,  (z),  (3)

and (5) of subdivision (c) of section eleven hundred five where the property so

sold becotnes a physical component part of the property upon which the services

are performed or where the property so sold is later actual ly transferred to

the purchaser of the service in conjunction with the performance of the service

sub jec t  to  tax . t r
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B. That petitioner neither purchases the equipment

such nor for use by i t  in providing a service subject to

1105(c) of the Tax Law. That the receipts from the sales

equipment are therefore subject to sales and use tax.

a t

tax

to

e

issue for resale as

under sect ion

petitioner of such

C. That the pet i t ion of 0rth-O-Vision, Inc. is denied and the Not ice of

Determination and Demand for Pay'ment of Sales and Use Taxes Due issued December 30,

1980 is  sus ta ined.

DATED: Albany, New York

APR 0 1 1983
STATE TAX COMMISSION
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