
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 29, 1983

162 Gardiners Avenue Corp.
162 Gardiners Ave.
Levittown, NY 77756

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administratj-ve level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to revi .ew
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone li (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Lri l l iam J. Bernstein
Suozzi, English & Cianciulli
One Huntington Quadrangle, Sutie 1N09
Mel lv i l le ,  NY 11747
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In the llatter of the Petition
o f

162 Gardlners Avenue Corp. AFFIDAVIT OF !{AILING

for Redetermlnation
of a Determtnation
under Article 28 &
6 l r /75 -212817e .

Deficiency or a Revislon :
Refund of Sales & Use Tax

the Tax Law for the Period:

o f a
o r a
29 o f

State of New York
County of Albany

Connie HageJ-und, belng duJ-y sworn, deposes and says that she is an
employee of the Department of TaxatLon and Flnancer ov€r 18 years of age, and
that on the 29th day of June, 1983, she served the within notice of Declslon by
certlfled nail upon L62 Gatdlners Avenue Corp., the petitioner {n the ltlthln
proceedlng, by encLosing a true copy thereof in a securely seaLed postpaid
ltrapper addressed as f ol-lows:

L62 Gatdiners Avenue Corp.
L62 Gardlners Ave.
Levit town, NY 11756

and by depositing same enclosed ln a postpald properly addressed wrapper in a
(post office or offlcial depository) under the excluslve care and custody of
the Unlted States Postal Servlce wLthin the State of New York.

That deponent further says
herein and that the address aet
of the pet l t ioner.

Sworn to before me this
29th day of June, 1983.

AUTHORIZED TO ADMINISTER
OATIiS PURSUAI'II IO fAX IIAS
SACTION I74

that the said addressee Ls the petitloner
forth on sal-d wrapper is the last known address



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Petitlon
of

162 Gardlners Avenue Corp.

for Redetermlnatlon of a Deficiency or a Revislon
of a Determinatlon or a Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6  |  L  /7  5 -21  281 79 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, belng dul-y sworn, deposes and says that she ls an
enployee of the Department of Taxatlon and Financer ov€r 18 years.. of age' and
that on the 29th day of June, 1983, she served the wtthin notlce of Declsion by
certified naiL upon Wil-l-ian J. Bernsteln the representative of the petltloner
in the withln proceeding, by enclosing a true copy thereof ln a securel-y sealed
postpaid wrapper addressed as foLlows:

William J. Bernstein
SuozzL, Engllsh & Cianciul-ll
One Huntington Quadrangle, Sutie 1N09
Mellv l l le,  NY 11747

and by depositing same enclosed in a postpald properly addressed wrapper ln a
(post office or offlcial deposltory) under the excluslve care and custody of
the Unlted States Postal- Service wlthln the State of New York.

That deponent further says that the said addresaee is the representatlve
of the petitioner hereln and that the address set forth on sald nrapper is the
last knolrn address of the representative of the petitioner.

Sworn to before me thls
29th day of June, 1983.

AUTHORIZED TO ADMINISTER
oATHS PURSUANT I0 TAX LJ|W
SECTION 174
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drerE oF NEW YoRK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

162 GARDINERS AVENUE CORPORATION

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art ic les 28 and, 29
of the Tax Law for the period June l ,  L975
through February 28, 1979.

DECISION

Petltioner, 162 Gafi,Iners Avenue Corporatlon, 162 Gardiners Avenue,

Levit torrm, New York 1L756, f i led a pet i t ion for revislon of a determinat ion or

for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for

the period June 1, 1975 through Februaty 28, 1979 (Fl le No. 29028).

A small cl-alms hearing was held before Judy M. Clark, Hearlng Offlcer, at

the offices of the State Tax Cornmlssion, Two I'lorld Trade Center, New York, New

York, on September 22, L982 at 10:45 A.M. Pet i t loner appeared by SuozzL,

Eng l ish  & C lanc iu l l i ,  P .C.  (Wi l l iam J .  Berns te in ,  Esq. ,  o f  counse l ) .  The Aud l t

Dlvis ion appeared by Paul B. Coburn, Esq. (Anna ColeLlo, Esq.,  of  counseL).

ISSUES

I. Whether a f ie ld audlt  performed by the Audit  Divis lon whereby pet i t ionerrs

purchases were marked up to thelr  sel l ing pr lces properly ref lected the sales

nade by pet i t loner.

II. l ltrether the Audit DivLsion properly determined that a certaln anount

of food sales were made by pet i t ioner.

III. Whether the Audlt DLvlslon properly determlned a use tax due on flxed

asset acquisi t ions.
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FINDINGS OF FACT

1. 0n December 20, L979, the Audit  Divis ion issued two not ices of determin-

ation and demand for payrnent of sales and use taxes due against L62 Gardiners

Ave.,  Corp. [s ic]  covering the period June 1, 1975 through February 28, L979.

The not ices asserted a total  addit ional tax due of $11r533.85 plus penalty and

in te res t  o f  $3 ,588.62  fo r  a  to ta l  o f  $15,222.48 .  The no t ices  were  issued as  a

resu l t  o f  a  f ie ld  aud i t .

2.  Pet i t ioner executed two consents to extend the period of l iur i tat ion

for the i .ssuance of an assessment for the peri-od June 1, 1975 through May 31,

1978. The f i rst ,  by signature of Steven C. Mosiel lo,  t reasurer and vice-president,

extended the period to June 20, 1979. The second consent,  by signature of John

J. satr iano, president,  extended the period to December 20, Lg7g.

3. 0n audit ,  the Audit  Divis ion prepared to perform a markup test to

veri fy the accuracy of sales as recorded in pet i t ionerts books and reported on

sales and use tax returns f i led.

The Audit  Divis ion vis i ted the business premises for the purpose of

determining the port ion of l iquor being served. The auditor and her supervisor

ordered sandwiches, one mixed dr ink and one "shot" with a ginger ale chaser.

Two mixed drinks were delivered and a second request was made for a ttshotil with

a ginger ale chaser.  The audit  supervisor then measured the "shot" in a

measuring devise and based on the size of that drink determined that petitioner

served 314 ounces of l iquor in aII  mixed dr inks.

The Audit Division requested purchase invoices for the period September 1

through November 30, 1977 in order to perform i ts markup analysis.  Pet i t ioner

did not have avai lable and was unable to obtain purchase invoices from a najor
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suppl ier total ing $869.47; therefore, invoices from the same suppl ier for the'

months of Apri l  and June, 1978 total ing $829.03 were subst i tuted.

Based on sel l ing pr ices and other dr ink sizes obtained from the

petitioner, the Audit Division determined a markup of 828 percent on liquor and

279 percent on beer.  A spi l lage al lowance of 15 percent was made for l iquor

and draught beer. The Audit Division then determined tha:u 29 percent of

pet i t ioner 's l iquor and beer purchases const i tuted l iquor and 71 percent was

beer. The Audit Division applied the markups determined above to the respective

purchases and determined taxable sales ot $2271885.00 for the period June 1,

1975 through February 28, 1978. Pet i t ioner reported taxable sales of $f49,836.00

on sales and use tax returns f i led for the same period. The Audit  Divis ion

determined addit ional taxable sales of $721049.00 or an increase of 48.09

percent.  In order to update i ts audit  f indings, the Audit  Divis ion appl ied

48.09 percent to taxable sales reported for the period March 1, 1.978 through

February 28, 1979 and determined, for the ent ire audit  per iod, addit ional

t a x a b l e  s a l e s  o f  9 9 7 , 2 0 5 . 0 0 .

The Audit  Divis ion found no food purchases recorded in pet i t ioner 's

books. The Audit  Divis ion est imated that food sales were $15.00 per day based

on i ts observat ion previously made. Food sales were thereby determined to be

$20,250.00  fo r  the  aud i t  per iod .

The Audit  Divis ion found that f ixed asset acquisi t ions of $481366.56

were made during 1975 based on the Federal  corporat ion tax return f i led.

Pet i t ioner substant iated that sales tax was paid on $485.65 of such purchases.

The Aud i t  D iv is ion  he ld  the  ba lance o f  $47,880.91  sub jec t  to  use  tax  o f  93 ,351.66 .

Prior to the issuance of the not ices, the Audit  Divis ion corrected

certain errors made in the markups and revised the l iquor markup to 802.6
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percent and the beer markup to 273.7 percent.  These revisions changed the rate

of increase to taxable sales reported to 45.9 percent.  The Audit  Divis ion

f ina l l y  de termined the  add i t ionar  sa les  and use tax  due o f  $11,633.86 .

4. Petitioner argued that the markups deternined on audit were incorrect

in that liquor servings were free-poured. An affidavit was submitted fron an

employee of pet i t ioner acknowledging that shot glasses were used only when

requested by the cusLomer. Pet i t ioner used shot glasses of var ious sizes

ranging fron 3/4 ounce to I  1/2 ounces.

5. Pet i t ioner further argued that i t  of fered promotional sales at reduced

prices during the audit period. The audit comrnent sheets contained notations

of  such sa les  as  fo l lows:

The Audit  Divis ion, in i ts markup

at ion  to  these se l l ing  pr ices .  Pet i t ioner

the volume of such sales made.

50s
2sC
5 0 S  a f t e r  8  p . n .
5 0 Q  a f t e r  8  p . m .

computat ions, did not give consider-

did not submit any evidence to show

Sun.
Mon.
Tues.
I,/ed.

l ad ies
Beer-Tap
Mixed
Wine

6. Petitioner contended that other errors were made in the narkup analysis

in that s ix-packs of beer were sold for of f-premises consumption and not

considered; that the 15 percent spi l lage al lowance used on audit  hras not

sufficient to cover buy-backs to customers for every three drinks purchased;

and that burglar ies occurred where beer and l iquor was stolen and therefore not

sold. Pet i t ioner could not produce any cash register tapes to ref lect s ix-pack

sales since register tapes were destroyed when sales entr ies were made in i ts

cash receipts book. No evidence of buy-backs was submitted. Pet i t ioner did

submit two copies of "ver i f icat ion of reportr t  forms (a pol ice departnent forn)
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reflecting tv/o burglariesg however, they did not conclusively show the amounts

of inventory losses sustained.

7. Pet i t ioner submitted an aff idavi t  f rom Ruth Errant i  for the purpose of

showing that food sales were not rnade by petitioner. The affiant stated that a

food concession was operated on pet i t ioner 's premises with no purchases or

sales having been made by pet i t ioner.  Pet i t ioner al lowed the operat ion on i ts

premises as a convenience to i ts customers. The operat ion was discont inued

after approximately f ive months due to i ts unprof i tabre sales.

8. 0n June 12, L975, pet i t ioner purchased the business operat ion from the

Flame lounge, Inc. The purchase pr ice for the business was $35,000.00 which

included f ixtures, goodwil l ,  Ieasehold and restr icted covenant.  Pet i t ioner

apparent ly included the ful l  purchase pr ice in depreciable cost on Federal  tax

returns filed. Petitioner submitted a report of income tax examination changes

from the Internal Revenue Service for the year L977. The report adjusted

depreciat ion for goodwil l  in the amount of $1,000.00 claimed for that year.

Pet i t ioner depreciated i ts assets on the straight- I ine method over a ten-year

per iod .  There fore ,  $10,000.00  o f  the  purchase pr ice  was a t t r ibu tab le  to

goodwil l .  Pet i t ioner offered no evidence to show the anount of i ts purchase

price which was attr ibutable to the leasehold and restr icted covenant.

Pet i t ioner maintained that a number of the f ixed assets held subject to

use tax on audit  were paid in amounts obviously divis ibte by 107 percent.

Pet i t ioner therefore argued that these purchases should be deleted from the

audit  results without further substant iat ion of the tax having been paid.

Petitioner offered no purchase invoices to show the collection or payment of the

tax thereon.
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CONCTUSIONS OF tAW

A. That sect ion 1138(a) of the Tax Law provides that i f  a return when

f i led is incorrect or insuff ic ient,  the amount of tax due shal l  be deternined

from such information as may be avai lable. r f  necessary, the tax may be

est imated on the basis of external indices such as purchases.

That pet i t ioner did not have suff ic ient records avai lable for the

determination of an exact amount of its sales. The method employed by the

Audit  Divis ion using purchases to determine and veri fy sales was proper.

(Chartair ,  Inc. v.  State Tax Colnnission, 65  A .D .2d  44 ,  4L7  N .Y .S .2d  4L ) .

B. That the Audit Division, in deternining sales through the narkup of

purchases method of audit ,  fai led to consider the fact that l iquor dr inks were

not normal ly served in a shot glass unless specif ical ly ordered and that

pet i t ioner free-poured l iquor in mixed dr inks served (Finding of Fact "4").

That the serving portions of liquor used in the markup performed by the Audit

Divis ion are increased to 1|  ounce servings to more properly ref lect such

s a l e s .

C. That pet i t ioner did not serve food on i ts business premises. Any food

sales made during the audit period were those of another person required to

co l lec t  tax .  (F ind ing  o f  Fac t  "7" ) .  Pe t i t ioner ,  there fore ,  cannot  be  he ld

I iable for the taxes due from another vendor.  That the addit ional sales tax

determined due from food sales is hereby cancel led.

D.  That  pe t i t ioner  has  shown tha t  $101000.00  o f  i t s  asse t  aqu is i t ions

claimed on its Federal tax return was attributable to goodwill from the purchase

of the business. The f ixed assets held subject to use tax on audit  are hereby

reduced by such amount.
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E" That the petition of 162 Gardiners Avenue Corporati-on is granted to

the extent indlcated in Conclusions of Lar^r ttBt', ttCtt and |tDtt above; that the

Audit Division is directed to accordingLy rnodtfy the notlces of determinatlon

and demand for payment of sales and use taxes due issued Decembet 20, 1979; and

that,  except as so granted, the pet i t ion is in al l  other respects denied.

DATED: A1-bany, New York STATE TAX COMMISSION

JUN 2 e 1983
PRESIDENT



P 48r 207 665
RECEIPT FOR CERTIFIED MAIL

,:O INSURANCE COVEMGE PROVIDED_
NOT FOR INTERNATIOI,IAL MAIL

(See Reverse)

P 481 2A7 666
RECEIPT FOR GERTIFIED MAIL

]:O INSURANCE COVERAGE PROVIDED_
NOT FOR INTERNATIONAL MAIL

(See Reverlr)

cl€
6

do

€

o
Tr
vt
A

Sent to

I  A  a  A^ . r l?^oy '<  A , tn , t , ,
Street and No.
7i\- A; nJP.^^ .- A, 'o
P.O., St te and ZIP Codo

Le ,t ? * oLrin tD V ll'7<A
Postrge $

Certlfled F6o

Special D€llvory F6€

R6strict6d O€livery Fe.

Rsturn Rac.lpt Showlng
to whom and Dete Doliver€d
Return Rec€ipt Showing towhom,
Dale, snd Address of Oelivery

TOTAL Portrgp rnd Fec $

Poatmark or Data

cl
6
a

o

6
o

[&
ut
F.

Sent to'lp illa a1rn 
-J 

, tJlr?J+ztv7
(  r ra> : ' ,  .  t -z - l i .h  +  Crad i r i l ,
sirest ana Nd. U
4na y',,^-t lac-)*r OuAlrrr*1,,
p.o- strt and ZIF code st:+4 rl
fho I l  v9 l , '  I  t  Y tr l47
Postogo $

Certlfled Fo€

Spoclal D€llv€ry F3e

Rdtrlctod Dolivory Fea

Rrturn B€calpt Showing
to whom and Date D€liverad

Rdurn Recoipt Showing to whom,

Oate, and Address of Delivery

TOTAL Potrgs.nd F.ar $

Postmark or Dat€


