
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

t
July 8, 1983

Timothy  P.  0 'Br ien
d/bla Petrol  Service Stat ion
c/o Roche & IColkenbreit
90  Sta te  S t .
Albany, NY 12207

D e a r  M r .  0 ' B r i e n :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 72227
Phone it (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

Petitioner t s Representative
Jeb B. Wolkenbrei t
Roche & l{olkenbreit
Suite 7436, 90 State St.
Albany, NY 12207
Taxing Bureauts Representative



STATE OF NET'I YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Timothy P. 0 'Br ien
d/b/a Petrol  Service Stat ion AFFIDAVIT OF I{AII,ING

for Redetermination of a Deficiency or a Revision
of a Deterninat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax taw for the period
t 2 /  L / 7 0 - 2 / 2 9  / 7 2 .

State of New York
County of Albany

connie Hagelund, being dury sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 8th day of July, 1983, she served the within notice of Decision by
cert i f ied mai l  upon Timothy P. 0 'Br ien d/b/a Petrol  Service Stat ion, the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

T imothy  P.  OrBr ien
d/b/a Petrol  Service Stat ion
c/o Roche & Wolkenbreit
90  Sta te  S t .
Albany, NY 72207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui iody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said vrrapper is the last known address
of the pet i t ioner.

Sworn to before me this
8th day of July,  1983.

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAX IrAW
SECTION 174



STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Petition
o f

Timothy P. 0rBrien
d/b/a Petrol  Service Stat ion

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  L2 /  I /70-2 /  29  /72 .

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 8th day of July,  1983, she served the within not ice of Decision by
certified mail upon Jeb B. Wolkenbreit the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Jeb B. I{olkenbreit
Roche & lrlolkenbreit
Suite 1436, 90 State Sr.
Albany, NY 12207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuilody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
8th day of July,  1983.

AUTHORIZED TO TDilINISTER
OATHS PURSUANT T0 TrX lrAtl
SECTION I74



STATE OT'NEW YORK

STATE TAX CO}fMISSION

In the Matter of the Petition

o f

TII{OTHT P. OIBRIEN
d/b/a PETR0L SERVICE STATION

for Revision of a Detetmination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period September 1, 1970 through
February 29, L972.

DECISION

Petitioner, Timothy P. O'Brien d/bla Petrol Service Station, 65 Meadow

trane, A1bany, New York, filed a petition for revision of a deternination or for

refund of sales and use taxes under Articles 28'and 29 of the Tax Law for the

period September 1, 1970 through Febru:ary 29, 1972 (f i te Uo. 01504).

A small claims hearing was held before Arthur Johnson, f,eari-ng Officer,

at the offices of the State Tax Comnissio4, Building /19, State Canpus, Albany,

New York, on January 13, 1981 at 9:15 A.11. Petit ioner appeared by Jeb B.

Wolkenbreit, Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (PauI

LeFebvre,  Esq. ,  o f  counsel ) .

ISSTIES

I. ltlhether petitioner tinely filed an application for a hearing to

review the Audit Divisionts deternination of additional sales taxes due issued

March  19 ,  L974 .

II. llhether the Audit Division properly determined additional sales taxes

due from petit ioner for the period September 1, 1970 through Februaty 29,1972.
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FINDINGS OF TACTS

1. During the period at issue, petit ioner, Timothy P. O'Brien dlbla

Petrol Service Station, operated a gasoline service station located at 1358 New

Scotland Avenue, Albany, Ndw York. The business rras discontinued on or about

January 1, 7972.

2. 0n December 18, 1973, the Audit Division issued a Notice of Deterni-

nation and Denand for Payment of, Sales and Use Taxes Due against petitioner for

the period Septenber 1, 1970 through November 30, 1970 for taxes due of $21000.00,

plps penalty and interest of $800.00, for a total of $21800.00. 0n March 13,

1974, said Notice was adjusted to $2,224.72, including tax, penalty and interest.

The Audit Division issued a second Notice on March 19, 1974 covering

the period December 1, 1971 through February 29, 1972 for taxee due of $81331.24,

plus penalty and interest of $2,864.76, for a total of $11,196.00. The f,ore-

going notices were issued as a result of a f ield audit.

3. Petitioner timely filetl an application for a hearing to review the

determination issued December 18, 1973. However, the Audit Division raised the

issue that a timely protest was not received with respect to the fotice issued

i larch 19,  1974,

4. At the tirne the audit was to be performed, petitioner was out of

business for approximately oae year, Sonetine during this period, flooding

occurred in the basement, of pet.itioner's residence and destroyed nost of the

business records. The only records available were worksheets showing the

calculation of petit ioner's $ales tax l iabi l i ty reported for the periods ending

l{ovenber 30, 1970 and August 31, lg7l. Therefore, the Audit Division contacted
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petitiotrer's supplier of gasoline to obtain the quantity of gasoline purchased

by petit ioner for said periods. The supplier 'g records indicated 6981371

gallons of gasoline delivered to petitioner as conpared to 447,868 gallons

reported sold by petitioner on his worksheets. Because of this discrepancy,

the Audit Division listed gallons of gasoli.ne delivered to petitioner for the

entire audit period as shown in the supplier's records. The supplier's suggested

retail selling price was applied to the nr.rnber of gallon$, resulting in additional

sa les taxes due of  $9,886.99.

5. On Janu4ry 15, 1975, an informal conference was held by representatives

of the Albany District Office regarding the audit described herein. A Notice

of Calendar Call was sent to petitioner on Juae 25, 1975. Petitioner nas

notif ied of a small claims hearing on JuIy 11., 1978. A Default Order dated

January 24, 1979 was issued to petitioner for failure to appear at said hearing;

however, the default was subsequently vacated.

The Audit Division contended that the first evideace of a protest to

the Notice issued March 19, 1974 is a letter dated l{ay 22, 1975 fron petit ionertg

representative. Said letter also makes reference to Protest /fPR 284-12, which

was the Audit Divisionrs system of recording taxpayer protests prior to December

1975. Such reference indicates that a protest was f i led prior to the date of

the letter.

6. The Audit Division obtained the quantity of gasoline purchased by

petitioner from a ledger maintained by the supplier. The ledger iodicated a

location code for the purchaser, number of gallons delivered, delivery date and

suggested selling price. Petitioner examined tbe same ledger, as well as
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delivery slips which were also provided by the supplier. Petitioner argued

that the delivery slips exanined showed that in nany instances the actual

gallons delivered were less than what was ricorded in the ledger and thus

explains the discrepancy found by the Audit Division.

Petitioner offered no docunentary evidelce to support tbis arguoent.

7. Petitioner acted in good faith at all times and did not wiIlfully

attempt to evade the tax.

coNclusloNs oF tAhr

A. That consideriog the aqtions of the Audit Division and the State Tax

Comnission prior to this proceeding as set forth in Finding of Fact No. ttstt, it

is hereby determined that petitioner tinely applied for a hearing pursuant to

sect ion f138(a) of the Tax law.

B. That the Audit Division, in the absence of sufficient books and

records, properly determined additional sales taxes due from petitioner based

on such infornation as was available and external indices in accordance with

the provisions of sect ion 1138(a) of the Tax Law.

That petitioner has failed to neet his burdeo of showing error

(Matter of l{anny Convissar v. Slate Tax Comission, 69 AD2d 929).

C. That the penalty and interest in excess of the nininuu statutory rate

are cancel led.

D. That the petition of Timothy P. O'Brien d/b/a Petrol Service Station

is granted to the extent indicated in Conclusion of Law trC". That the Audit

Division is hereby directed to modify the notices of deternination and demand

for paynent of sales and use taxes due issued Decenber 18, 1973 and March 19,



-:

1974; and that,

denied.

DATED: Albany,

except as so granted,

New York

the petition is in all other respects

STATE TN( COM}TISSION

JUL 0 8 1983



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Trt%r'|/Ff'

the State Tax Comrission enclosed

You have nor exbausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
so adverse decision by the State Tax Commission can only be inst i tuted underArt ic le 78 of the civ i l  Pract ice Law and Rules, and m,rsl  be commenced in theSupreme Court of  the State of New York, Albany county, within 4 months fron tbedate  o f  th is  no t ice .

rnquiries concerning thl computation of tax due or refund allowed in accordancewi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /19 Stare Campus
Albany, New york 12217
Phone / l  (518) 457-2010

c c :

Drer Ir. O'trico:

Plcrc talc oot icc of the Decision of
Dcraith.

Very truly yours,

STATE TAX COM}IISSION

Petit ioner' s Representative
Jeb B. Wolkenbreit
Roche & Wolkenbreit
SuiLe 1436,  90 State St .
Albany, NI 12207
Taxing Bureauts Representative
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