
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 28, 1983

North Shore Iron l{orks, Inc.
Richard Fanning & f,awrence Jacobson, Indiv. & as 0fficers
2416 Chestnut Ave.
Ronkonkomo, W 11770

Gentlemen:

Please take notice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant. to section(s) 1138 of the Tax law, any proceeding in court. to review
an adverse decision by the State Tax Cornmission can only be instituted under
Article 78 of the Civil Practice Law and RuLes, and nust be connenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inqulries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Tat<ation and Finance
Lav Bureau - litigation Unit
Building /19 State Campus
Albany, New York 72227
Phone # (518) 457.2070

Very truly yours,

STA1T TN( COMMISSION

cc : Petitioner I s Representative
Gerald I,/. Cunningham
Lee, Meagher, Cunningham & lee
26 Cour t  St .
Brooklyn, NY 11242
Taxing Bureaut s Representative



STATE OT NEW YORK

STATE TA,Y COU}IISSION

:
of

North Shore Iron lrtorks, Inc.
Richard Fanning & lawrence Jacobson,

Indiv. & as 0fficers

for Redeterninat,ion of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period L2/ t / 69-5 | 31/ 7 4.

AIT'IDAVIT OF }'AILING

State of New York
County of Albany

- Connie Hagelund, being duly sworn, deposes and says that she is an
ernployee of the State Tax Coumission, over L8 years of age, and that on the
28th day of SeBtenber, 1983, she served the withio notice of Decision by
certified mail upon North Shore Iron Works, Inc., Richard Fanning & Lawrence
Jacobson, Indiv. & as Officers, the petit ioners in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

North Shore Iron lCorks, Inc.
Richard Fanning & Lawrence Jacobson, Indiv. & as 0fficers
2416 Chestnut Ave.
Ronkonkoms, W 11,770

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper ie the last known address
of the peLitioner.

Sworn to before me this
28th day of September, 1983.

AUTHORIZED TO ADI{INISTEN
OATH5 PURSUAI{I I0 Mf IJAI|
sEcIxoN 17a



STATE Otr NEI,/ YORK

STATE TN( COUMISSION

In the Matter of the Petition
o f

North Shore fron Works, Inc.
Richaril Fanning & Lawrence Jacobson,

Indiv. & as 0ff icers

for Redeterurination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 121 t I 69-5 I 3U7 4.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

, Conuie llagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Comnission, over- 18 years of- age, and that on the
28th {ay-of September, 1983, she served the within notice 6f Decision by
certified mail upon Gerald W. Cunningham the representative of the petitioners
in the within proceeding, by enclosing a true cipy thereof in a secirrely sealed
postpaid wrapper addressed as follows:

Gerald ltl. Cunningham
lee, Meagher, Crrnningham & Lee
26 Court St.
Brooklyn, NY 11242

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(pos-t office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

, - That deponent further says that the said addressee is the represeatative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
28th day of September, 1983.

AUIHORIZID TO ID$IHISTER
OATIIS PURSUA}II TO IAX IilIT
sEcuoN X74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions

of

NORTH SHORE IRON WORKS, INC.
RICHARD FAIINING and LAtr'IRENCE JACOBSON,

Indlvidually and as Offlcers

for Revislon of a Determlnatlon or for Refund
of Sales and Use Taxes,under Articles 28 and 29
of the Tax Law for the Perlod December 1, 1969
through May 31, 1974.

DECISION

Petitioners, North Shore Iron Works, Inc., Richard Fannlng and Lawrence

Jacobson, lndlvidually and as offlcexs, 24L6 Chestnut Avenue, Ronkonkoma' Nelt

York 11770, filed petitlons for revLslon of a deterninatlon or for refund of

saLes and use taxes under Articles 28 and 29 of the Tax Law for the perLod

December 1, 1969 through May 31, L974 (ELLe No. L0247).

A formal hearing was held before NelL Fabricant, Hearing Offlcer, at the

offlces of the State Tax Conrnisslon, Two World Trade Center, New York, New

York, on June 21, L977 at 9:15 A.M. and cont inued to conclusion at the snme

l-ocat lon on Septembet 29, L977 at l l :45 A.M. Pet l t loners appeared by Lee'

Meagher, Cunningham & Leer Esqs. (Gerald W. Cunnlngham, Esq. r of counsel). The

Audlt  Dlvis ion appeared by Peter Crotty,  Jr. ,  Esq. (Richard Kaufnan, Esq.,  of

counse l ) .

ISSUES

I. Whether corporate

a related corporation were

petitionerrs purchases of fabricatlon servlces from

subJect to sales and use tax.
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I I .  I {hether corporate pet i t lonerrs purchases of mater lals that were

incorporated ln capltal lmprovements projects of exempt otgantzatlons were

subject to sal-es and use tax.

III. Whether the Audlt DlvisLon properly used test periods to determine

corporate pet i t ionerrs sales and use tax l iabl l l ty.

FINDINGS OF FACT

1. Petitioner, North Shore Iron I'lorks, Inc. (ttNorth Shorett) by Rlchard

Fannlng, President, and Lawrence Jacobson, Vice-President, executed consents

extendlng the period of linrltatLon for assessment of sales and use taxes for

the perlod December 1, 1969 through November 30, 1972 to Septernber 20, 1975.

2. On Septenber 19, L975 as the result  of  a f leLd audit ,  the Audlt

Dlvision issued a NotLce of Deternlnation and Denand for Paynent of Sales and

Use Taxes Due agaLnst petitloners, North Shore lron Works, Inc. and RLchard

FannLng and Lawrence Jacobson, indlviduall-y and as offlcers, in the anount of

$119,993.9I,  plus penalty and lnterest,  for the period December 1, 1969 through

May 31 ,  1974.

3. North Shore waa a corporate subcontractor engaged tn the buslness of

lnstalllng ornamental iron work for varlous general- contractors. North Shorers

prlncipal products rf,ere structural steel-, indoor stalrwell- ralllngs and indoor

ralll-ngs for banks. North Shore incorporated Ln New York Ln L962. 0n December 15,

1969, because of union problems and for penslon plannlng teasons, a gecond

corporat ion, North Shore Fabricators and Erectors, Inc. (rrFabrlcatorstt) ,  l tas

incorporated in New York. North Shorers offlcers lrere also offlcers of Fabricatore

and all operations of both corporatlons contlnued to be carried on on the same

premises. Fabrlcators functioned as a sub-subcontractor whlch fabrlcated North

Shorefs iron products and al-so erected the finlshed products at the field
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sltes. North Shore and Fabricators dld not enter into any formal contracts and

there aras no formal bllJ-lng procedure between the two. North Shorers accountant

merely took Fabricatorst entire labor cost, added five percent for administrative

costs and transferred this amount from North Shorefs books to Fabrlcatorsr

books.

4, On audit, the Audit Dlvision determined that the labor costs of

Fabrlcators, whLch were paid by North Shore by means of the book tranefers,

were subject to the compensating use t,ax. The total purchases by North Shore

from Fabrlcators amounted to $1 1154,285.00 for the audLt period. In arr lv lng

at this f igure, the auditor fal led to take lnto account that $341,495.00 of the

aforementioned amount was for fiel-d labor invoJ-vlng erecting and lnstalllng the

iron products at the work si tes.

5. The Audlt Divlsion al-so conducted a one month test perlod audLt of

material purchases for use in capital lnprovenent contracts. The resul-ts of

the test indicated that North Shore had failed to pay tax on 56.64 percent of

sald purchases. Because the aforesaid percentage appeared to be high, the

audltor selected three additLonal months for testl-ng. The four month test

indLcated that North Shore had not paid tax on 48.69 percent of the $119'607.00

in purchases tested. This percentage was applied to the totaL materlal- purchases

for the audit period resultLng in material- purchases of $705,232.00 whl.ch were

subject to use tax. The auditor ut i lLzed the test per lod in spl te of the

avallabllity of a1-1 the contracts ln issue and the presence of a complete set

of books and records from whlch a complete audLt could have been conducted.

6, The auditor al-so conducted a one month test perlod audit of shop

purchases. Shop purchases were purchases for use in North Shorets shop rather

than for resale or for use in capital improvement contacts. The results of the
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shop purchase test indicated that North Shore fai led to pay tax on 34.7 percent

of the $3,363.00 in shop purchases tested. This percentage was appl ied to

total  shop purchases for the audit  per iod result ing in purchases of $68r148.00

which were subject to use tax. North Shore did not agree to the use of the one

month test per iod and, moreover,  the Audit  Divis ion again ut i l ized a test

period in spite of the fact that North Shore maintained a complete and accurate

se t  o f  books  and records .

7. The Audit  Divis ion also analyzed cash sales of uninstal led i ron work

for the period and determined that $845.44 in tax was due on said sales. At

the hearing, North Shore conceded that the aforenentioned amount was due.

8. North Shore argued that,  with respect to the purchases of fabr icat ion

labor from Fabricators, such labor was not taxable to i t  because Fabricators

was merely a itshellr' corporation set up for the purpose of resolving union

problems. In addition, North Shore argued that the amount claimed to be

fabricat ion labor lvas excessive in that i t  included off ice and supervisory

labor as wel l  as labor performed in erect ing and instal l ing the f in ished iron

products at the work si tes. Fabricators, however,  had f i ted a cert i f icate of

incorporation and maintained separate books and separate payroll from that of

North Shore.

9. North Shore further argued that,  with respect to the mater ials purchased

for capital  improvement projects,  the major i ty of said purchases were for use

on jobs for exempt organizat ions and were, therefore, not taxable. North Shore

and the Audit  Divis ion joint ly prepared a l ist  of  the contracts for which

purchases were made during the audit  per iod. 0f  the contracts submitted, the

Audit Division conceded that tax was not due on purchases for seven contracts

to ta l l ing  $115r715.00  and des ignated  " l i s t  I f f " ,  s ince  sa id  contac ts  were  t ime
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and materlals contracts with exenrpt organizatlons. The Audit Divlsion also

conceded that no tax lras due on purchases totalllng $13,080.00 which were for

uninstaLl-ed naterlals purchased for resale and contained on a llst designated

ft l ist  IAtt .  North Shore al-so subnit ted fourteen contracts total- l lng $L72'305.00

and designated I'List Vtt, whlch separately stated labor and materiaLe cost,s and

expressed an lntent to take advantage of the tax exemption. A11 other contracta

subnitted neither separately stated tine and materlals nor expressed an intent

to take advantage of the exemption.

10. North Shore also argued that use of the test periods was not an

accurate reflectlon of lts actual tax Liabll-ity. I'Iith respect to the one month

test perlod for shop purchases, North Shore argued that there nere extraordinary

purchases made ln that month which distorted the percentage of purchases

subject to tax. As to the four month test perlod for the purchases made ln

performance of capital lmprovement contracts, North Shore malntalned that the

percentage of contracts found to be non-exempt was excessive and unreasonable.

11. Petltloners acted in good falth at all times and there ltas no intent

to evade the tax.

CONCLUSIONS OF LASI

A. That ordinarily the corporate entlty wlJ-l not be disregarded in the

absence of f raud, i l - legal- l t l r  or wrongdolng (13 N.Y. Jur.  2d, Buslness

Relationships 526). North Shore and Fabrlcators were validly forned corporations

and no reaaon was given why their status as corporatlons should be disregarded.

SaLes by one related corporation to another related corporatlon, not otherwlse

exempt, are retall sales, and taxable to the extent of the conslderatlon paid.

B. That sectlon 1105(c) (2) of. the Tax Law imposes a tax on the receipts

from every sale, except for resal-e, of the servlce of fabrlcatLng tanglble
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personal property, rrperformed for a person who dlrectly or lndlrectly furnl"shes

the tanglble personal property, not purchased by hln for resale, upon which

such services are performed.tt. Moreover, expenses incurred by a vendor ln

making a sale, regardless of whether they are bllLed to a customerr at€ rrot

deduct lble from recetpts [g Tax Law $1101(b)(3)] .  However,  sect lon 1105(c)(3)

provides that recelpts from the sale of the servlce of lnstalllng tangibl-e

personal property trwhich, when installed, will constLtute an additlon or

capltal  improvement to real property. . . t t  are not subJect to sales and use tax.

C. That the purchase of the fabrlcatLon servl-ce by North Shore from

Fabricators lras subject to tax. Moreover, the offlce expenses rthlch were paLd

for by North Shore rrere properly included as part of the receipts subJect to

tax withln the meanlng and intent of  sect ion 1101(b)(3) of the Tax Law.

However, the lnstallation and erection servlces provided by Fabricators at the

work sl te ! i lere not subject to tax. Therefore, the $1r1541285.00 Ln purchases

fron Fabricators is to be reduced by the $34I,495.00 charge for field labor for

a  to ta l  subJec t  to  tax  o f  $812,790.00 .

D. That sect lon l f16(a) (4) of  the Tax Law provldes, in pert lnent part ,

that, subJect to certain l-l-nltatlons, sales by or to organizatlons operated

"exclusLvel-y for relLgLous, charf table, sclent i f lc,  test lng for publ lc safety,

l l terary or educat ional purposes.. .rr  wl lL not be subJect to sales and use

taxes.

E. That where contracts with exempt organlzations separateLy llet tlne

and materlals charges, express an intent to take advantage of the tax exempt

status and sales tax is not lncluded ln the bid or contract prlce, no sales tax

is appl-icabLe to purchases (lqee! llssociateg Inc. v.  Ga]- lman, 36 A.D.2d, 95,

affrd,  29 N.Y.2d 9O2). Accordingly,  purchases made ln performance of the
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cont,racts descrlbed ln Flnding of Fact tt9tt and designat,ed as Llsts III and V

are exempt from tax. Moreover,  the purchases total l lng $13r080.00 l lsted on

Llst IA, which were for unlnstalled materlals purchased for resale, are also

exempt.

F. That Ln view of the fact that North Shore malntalned a compl-ete set of

books and records, the Audlt Divisionts resort to a four month test period lrtth

respect to materials purchased for capltal- improvement contracts and a one

month test period with respect to shop purchases in computing unpald sales tax

on said purchases was uilrarranted (Chartair, Inc. v. State Tax Connnlssionr 65

A.D.zd 44).  Therefore, the tax due on mater lals purchased for use ln capltaL

lmprovenent contracts is reduced to the amount due on the $1L9r607.00 tn

purchases for the months of June, L970, March, L97L, September, L972 and Aprl l ,

1974, and tax due on shop purchases of $3,363.70 for the month of September'

L 9 7 2 .

G. That penalty and lnterest ln excess of the nlnlmum prescrlbed by

sect ion 1f45(a) of the Tax Law are walved.

H. That the petltlons of North Shore Iron I'Iorks, Inc., Rlchard Fanning

and Lawrence Jacobson, indlvidual.ly and as offlcers, are granted to the extent

indlcated in Conclusions of Law rrCrr, rrErrr t'Ftt and ttG" above; that the Audit

Dlvision ls hereby dLrected to nodlfy the Notice of DeterminatLon and Denand

for Payment of Sales and Use Taxes Due lssued Septenber 19, L975: and, except

as so granted, the petltlons are ln all other respects denled.

DATED: Albany, New York STATE TAX CO},IMISSION

sEP 2 B 1983
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