
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORR 12227

July 15, 1983

Nei l  R .  N ie lsen,  Inc .
18 Woodside Ave.
Oneonta, NY 13820

Gentlemen:

Please take not ice of the Decision of the State Tax Comission enclosed
herewith.

You have nold exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Lats and Rules, and must be connenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igat ion Unit
Building /19 State Campus
Albany, New York L2227
Phone il (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

Petitioner I s Representative
Frank [,/. Getman
16 D ie tz  S t .
0neonta, NY 13820
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TN( COMUISSION

In the Matter of the Petition
o f

Nei l  R. Nielsen, fnc.

for Redeternination of a Deficiency or a
of a Deteraination or a Refund of Sales &
uader Article 28 & 29 of the Tax Law for
Per iod  9 /  t /7 r -5  l3 t /74 .

AIT'IDAVIT OF }IAIIING
Revision
Use Tax

the

that. the said addressee is the petitioDer
forth on said lrrapper is the last known address

State of New York
County of Albany

Con4ie llagel-und, being duly sworn, deposes and says that she is an
enployee of the Departnent of Taxation and Finance, over 18 years of age, and
that on the 15th day of July, 1983, she served the within noti.ce of Decision by
cert i f ied mai l  upon Nei l  R. Nielsep, rnc.,  the pet i t ioner ia the within
proceedinSr bY enclosing a Lrue copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ne i l  R .  N ie lsen,  Inc .
18 Woodside Ave.
Oneonta, NY 13820

and by depositing satne enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exilusive care and cuslody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before me this
15th day of July,  1983.

AUTHORIZED TO ADI{INISTE|R
0AIHS Pt BSUANT f0 IAI tAw
s.EclroN l,?4



STAIE OF NETC YORK

STATE TN( COMMISSION

Ia the Matter of the
of

Nei l  R. Niel-sen,

Pet i t ion

Inc .
AII'IDAVIT OF }'AITING

for Redetermination of a Def,iciency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax taw for the
Per iod  9 /U7t -5 /31 /74 .

State of l{ew York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
enployee of the Departnent of Taxation and Finance, over 18 years of age, and
that on the 15th day of July, 1983, she served the within notice of Decieion by
certified mail upon Frank W. Getnan the representative of the petitioner in the
within proceeding, bV eaclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Frank W. Getman
16 Dietz St.
Oneonta, NY 13820

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That, deponent further says that the said addressee is tbe representative
of the petitioner herein and that the addresg set forth on said wrapper ie the
last known address of the representative of the petitioner.

Sworn to before ne this
15th day of July, 1983.

TUTHONIZED TO ADI{INISTER
0ATHS PURSUTNI I0 IAX IrtrW
SACIION I7{



STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter of the Petition

o f

NEII  R. NIELSEN, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period September 1, tg71
through May 31, 1974.

1. 0n December 20, 1974, as the result  of  a f ie ld

Division issued a Notice of Determination and Demand for

Use Taxes Due against pet i t ioner,  Nei l  R. Nie1sen, fnc.,

$30,1 .34 .27 ,  p lus  pena l ty  and in te res t  o f  $6 ,666.15 ,  fo r

for the period September 1, 1971 through May 31, L974.

Pet i t ioner,  Nei l  R. Nielsen, Inc.,  18 Woodside Avenue, Oneonta, New York

13820, f i led a pet i t ion for revision of a determinat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax traw for the period September 1,

1971 through May 31, 1974 (Fi le No. L4892).

A formal hearing was held before Julius E. Braun, Hearing Officer, at the

offices of the State Tax Commission, 154 Hawley Street, Binghamton, New York,

on September 15, 1982 at 10:45 A.M., with al l -  br iefs to be submitted by January 1,

1983. Petitioner appeared by Frank W. Getman, Esq. The Audit Division appeared

by  Pau l  B .  Coburn ,  Esq.  (Bar ry  M.  Bres le r ,  Esq. ,  o f  counse l ) .

ISSIIE

hlhether pet i t ionerts purchases of mater ials for the performance of contracts

with exempt institutions were subject to sales and use tax.

FINDINGS OF FACT

DECISION

audit, the Audit

Payment of Sales and

in the amount of

a total  due of $36180A.42



-2-

2. Pet i t loner rras a general  contractor and,

entered lnto three capltal improvement contracts

Fox Memorial Hospital (t'Foxtt) located in Oneonta,

durlng the perlod in lssue,

th two exempt otganLzatlons,

New York, and The Mary

Imogene Basset t  Hospi ta l  ( t rBasset t )  l -ocated l -n C rstoh?n, New York.

indicating whether the contract contaLned a brea of time and materlals

3. 0n audit, the Audit Divlsion determined

did not qualify as time and materials contracts

that use tax was due on the materials purchased b

conjunct ion wlth performance of sald contracts.

that $819.55 was due on purchases for a contract

purchases for a road construction contract r4rith

due on purchases for a resldent houslng project c

4. The Fox contract was an oral  agreement.

charges, whether sales tax was included ln the b

otganizat ion cert l f icate was issued. Pet i t ioner

and labor charges; however, there was no indicati

included in the bid price for materials and there

or other indlcation of intent to take advantage o

6, The Bassett  resldent housing project con

tlme and materlals charges, a letter sent confl-rn

that sales tax rdas not included in the bld price,

certificate was attached indicatlng an intent by

of the exemption.

hat the aforesald contracts

th exempt organLzations and

pet i t ioner for use ln

Audit Dlvislon determined

th  Fox ,  $131.91  was due on

s e t t '  a n d  $ 2 9 , 1 8 2 . 8 1  w a s

t rac t  w i th  Basset t .

No evLdence was offered

price or whether an exempt

laimed that the $819.55 tax

been paLd. The Audit Divislon

of whether sal-es tax was

was no exemptlon certificate

the tax exemptlon.

ract separately stated al l -

ng the bld expressl-y stated

and an exempt organization

he hospital to take advantage

due on purchases for the Fox contract had already

could find no evidence of such payment and petit r produced no evidence of

such paynent either at the hearLng or thereafter.

5. The Bassett  road construct lon contract parately l lsted mater lals
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CONCLUSIONS OF LAI^I

A. That during the period under review, sec

Law exempted:

rrTangible personal property sold to a contr
or repairman for use or consumptlon in erect
bullding of an organlzation descrlbed in sub
sec t ion  e leven hundred s ix teen. . . ;  p rov ided,

and material-s charges, express an intent to take

status and sales tax is not included ln the bid

(Matter of Joseph Davis,  Inc.,  State Tax Comnissi

76 A.D.2d, 946).  Other than separately stat ing to

Finding of Fact t '5tt evidenced no exemptlon certlf

intent to take advantage of the tax exemptlon and

i o n  1 1 1 5 ( a ) ( 1 5 )  o f  t h e  T a x

tor,  subcontractor
ng a structure or
iv is ion (a) of
however, no

vantage of the tax exempt

contract pr ice, no sales tax

,  D e c e m b e r  1 3 ,  1 9 7 8 ,  a f f t d . ,

l- material costs and labor

ate or other indicatlons of

exemption shall exist under this paragraph ss such tangible
component partpersonal property ( i )  ls to become an lntegr

of such structure, bui ldlng or real  property
resold to such orgatlzation as tangibl-e pers

and (ii) l-s to be
I property before

i t  has become a part  of  such structure, bu ng or real  property. t t

B. That where contracts nith exempt otganl-z t ions separately l ist  t ime

is appl icable to purchases (Sweet Associates, Inc v .  Ga l lman,  36  A.D.2d,  95 ,

a f f rd . ,  29  N.Y.2d  902) .  Accord ing ly ,  purchases ln performance of the

Basset t  res ident  housing contract  descr ibed in F i lng of Fact tt6rt are exempt

el l -ed.f rom tax  and the  $29rL82.81  tax  due thereon is  c

C. That purchases of materials for lump-sum contracts wlth tax exemPt

organizatlons w111 be taxabl-e, absent any other fylng circumstances

and other costs,  the road construct ion contract th Bassett  descr ibed in

sal-es tax was included in the contract pr ice.

failed to lndicate whether

ent such qual-lfylng circum-

stances, the contract ls subject to tax (Matter o

State Tax Cournission, January 3, 1983).

r  E l e c t r l c  C o . ,  I n c . ,
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D. That, inasmuch as petitloner produced no evldence whatsoever concernlng

the nature of its contract with Fox MemoriaL Hospital, the purchases made ln

performance of said contract are subject to sales and use tax. Moreover,  pet i -

tioner was unable to prove, either during the hearing or thereafter, that lt

had previously remit ted the $819.55 tax due on said purchases.

E. That the pet i t ion of Nei l -  R. Nielsen, Inc. is granted to the extent

lndicated in Conclusion of Law rrB"; that the Audit Division is directed to

nodify the Notice of Determination and Demand for Payment of Sales and Use

Taxes Due lssued Decenber 20, 1974; and that,  except as so granted, the pet i t lon

is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JUL t 5 1983
PRESIDENT
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