
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Septenber 28, 1983

Erik A. Nicolaysen, fnc.
77 S. Greeley Ave.
Ohappaqua, NY 10514

Gentlemen:

Please take notice of the Decision of the $tate Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1139 of the Tax Law, any proceeding in court to revlew
an adverse decision by the State Tax Comnission ian only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
luprene Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed ia accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Uoit
Building /19 State Campus
Albany, New York 12227
Phone # (518) 457-207A

Very truly yours,

STATE TN( COT{MISSIO}I

Taxing Bureaut s Representative



STATE 0F I{EhI YoRK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Erik A. Nicolaysen, Inc. AITIDAVIT OF },IAIIING

for Redeternination
of a Determination
under Article 28 &
Period 313180.

of a Deficiency or a Revision
or a Refund of Sales & Use Tax
29 of. the Tax Law for the

State of New York
County of Albany

- Connie Hagelund, being duly sworn, deposes and says that she is an
ernployee of the State Tax Commission, over 18 years of" age, and that on the
28th day of September, 1983, she served the within notici of Decision by
certif ied nail upon Erik A. Nicolaysen, Inc., the petit ioner in the within
proceedingr, bV enclosing a true qopy thereof in a iecurely sealed postpaid
I'irrapper addressed as follows:

Er ik A. Nicolaysen, Inc.
77 S. Greeley Ave.
Chappaqua, NY 10514

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(pos-t office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That _deponent further says that the said addressee is the petitioner
herein and that the address sbt forth on said wrapper is the lait known address
of the petit ioner.

Sworn to before me this
28th day of September, 1983.

AUIHONIZED iO ADilIHISTSR
0lttls PUn$UANI f0 IrX LAr
ssclrot{ 1?{



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

of

ERIK A. NICOLAYSEN, INC.

for Revislon of a Deternination or for
of Sales and Use Taxes under Articles
of the Tax Law for the Period March 3,

DECISION

Refund
28&29
1980 .

Peti t ioner,  Er ik A. Nlcolaysen, Inc.,  77 South Greeley Avenue, Chappaqua,

New York 10514, flled a petltlon for revislon of a determinatlon or for refund

of sales and use taxes under Articles 28 & 29 of the Tax Law for the perlod

March  3 ,  1980 (F l le  No.  32950) .

A snall claims hearing was held before Arthur Johnson, Hearlng Offlcer, at

the offices of the State Tax Commlssion, Two World Trade Center, New York, New

York, on January 11, 1983 at 10:45 A.M. Pet l t loner appeared by Erlk Nlcolaysen'

President. The Audlt Division appeared by Paul B. Coburn, Esq. (Anne Murphye

Esq.  r  o f  counse l ) .

ISSUE

llhether the transfer of an automobile fron petl.tioner corporatlon to an

indivldual was a taxabl-e transactlon.

FINDINGS OF FACT

1. On February 29, 1.980, pet l t loner,  Er ik A. Nlcolaysen' Inc.,  f lLed an

Application for Refund and/or Credlt of Sales or Use Ta:r Paid on Casual Sale of

Motor Vehlcle (ST-170.10) for sales tax of $100.50 pald on a L976 Datsun 710

transferred to Louise Nicolaysen. Loulse Nlcolaysen rtas the wife of Erik

Nlcolaysen, the presldent of the aforesald corporatlon. The refund was claimed

on the basis that no consideratlon was pald by Mrs. Nlcolaysen for the vehlcle.
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2. On Januarl  L4, 1981, the AudLt Divis lon denled pet i t lonerfs refund

claim on the grounds that the transfer of the vehicl-e lras a reta1L sale. the

cl-aln was further denied on the basis that petltloner rras not the person from

whom the sales tax was due.

3. On December 8, L977, pursuant to a Certlflcate of Amendment of the

Cert i f icate of Incorporat ion of Er ik A. Nicol-aysen, Inc.,  pet l t loner changed

the name of the corporation to Nl.colaysen - Enke, Inc.

Erik Nlcolaysen testlfied at the tlme of thls change, nert stock lta8

issued and alL aesets of the eorporation, with the exception of the vehicle at

issue, arere transferred to the succesgor corporatlon. A11 the documents

relating to the transfer of the vehicl-e to Loulse NlcoJ-aysen, lncludlng the

statement of transaction and the recelpt for the pa)rnent of sales tax' are

dated in February, 1980 and March, 1980. The confllcting dates are not explalned

on the record.

4. The Department of Motor Vehict-es establ ished a value of $2,010.00 for

the vehicle. Petitloner executed an Affidavit - Sale of Motor Vehlcle (ST-170.8)

that stated the consideration paid by Louise Nlcolaysen for the vehlcle was

$2,010.00. Erik Nicolaysen argued that said affidavit was slgned under duress

since plates for the vehlcle would not have been lssued otherwlse.

5. Pet l t loner submitted a let ter,  dated December 31, 1981' f rom Bruce H.

Kashkln, CPA, which stated that rrthe records of the corporatlon lndlcate that

the vehi.cl-e was completel-y depreclated in Januaryr 1980 at whlch tlme lt was

removed from the records of the eorporation and reglstered by you personally.t'

The l-etter did not lndicate how petitloner accounted for the dispositlon

of the vehicl-e on the books and records.
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6. The sales tax was paid on a check lssued by Nlcolaysen - Enke, Inc.

Erik Nicol-aysen testifled that this was done so at the dlrectlon of personnel

at the motor vehicl-e off ice.

7. Petitioner falled to estabLish by substantlal evldence that the

vehicl-e was ful-ly depreciated or that lt recelved no consLderatLon for the

vehicle.

CONCLUSIONS OF LAT{

A. That the transfer of the motor vehlcle from petltloner corporation to

an indLvidual' Loulse Nicolaysen, constltuted a retail sale withln the meanlng

and intent of  sect lon 1101(b)(4) of the Tax Law and therefore ls subJect to the

tax imposed under sect ion 1105(a) of the Tax Law.

B. NotwLthstandlng Concluslon of Law t'Ar', lf the sales tax lmposed on the

transfer of the vehlcle was erroneous, a refund would be due Nlcolaysen - Enke,

Inc. r not the petltloner heretn.

C. That the petition of Erlk Nlcolaysen, Inc. ls denLed and the refund

denial  issued January 14, 1981 ts sustalned.

DATED: Albany, New York STATE TAX COUMISSION

sEP 2 8 1983
PRESIDffT
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