
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  8,  1983

Jerome Nathan
224 Delaware Ave.
Buffalo, NY L4202

Dear Ur.  Nathan:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9 State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
NeiI  J.  Katz
Saperston, Day, Lustz,  Gal l ick,  Kirschner & Gagl ione
1500 l iberty Bank Bldg.
Buffalo, NY 14202
Taxing Bureaur s Representative



STATE OF NESI YORK

STATE TA)( COUMISSION

In the Matter of
o f

the Petition z

Jerome Nathan Atr'FIDAVIT OF }TAILING

for Redeterminat ion of a Def ic iency or a Revision :
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period:
End ing  5 /31 /71 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Departrnent of Taxation and Finance, over 18 years of age, and
that on the 8th day of July,  1983, she served the within not ice of Decision by
certified mail upon Jerome Nathan, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Jerome Nathan
224 DeLaware Ave.
Buffalo, NY 14202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
8th day of July,  1983.

Y*a" Ol*-A*At-
rr-ft Hdrzuf ffi ADMTNTSTER
oaiHs PuRSUANT TO TAX *$,ry,
SECTION 174



STATE 0F NEht YoRK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Jerome Nathan

for Redeterninat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Art.icle 28 & 29 of the Tax Law for the
Period Ending 5/37/71..

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 8th day of July, 1983, she served the within notice of Decision by
certified mail upon Neil J. Katz the representative of the petitioner in the
within proceedinB, by enclosing a true copy thereof in a securely sealed
postpaid lyrapper addressed as fol lows:

Nei l  J.  Katz
Saperston, Day, Lustz,  Gal l ick,  Kirschner & Gagl ione
1500 l iberty Bank Bldg.
Buffalo, NY 14202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
8th day of July,  1983.

OATHS PURSUAIIT T0 Tfi( IJAW
SECTION r74

IZED TO ADMINISTER



STATE OF NEW YORK

STATE TAX COMI"fiSSION

In the Matter of the Petition

o f

i DECISIONJERO}M NATHAN

for Revision of a Determination or for Refund of:
Sales and Use Taxes under Articles 28 and 29 of
the Tax law for the Period Ending May 31, 1971. :

Petitioner, Jerome Nathan, 224 Delaware Avenue, Buffalo, New York 14202,

f i led a pet i t ion for revision of a deterninat ion or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the period ending May 31,

1971 (Fi le No. 17499).

A formal hearing was held before Julius Braun, Hearing Officer, at the

off ices of the State Tax Conmission, 65 Court  Street,  Buffalo,  New York, on

Apt t I  22 ,1982 a t  1 :15  P.M.  w i th  a l l  b r ie fs  to  be  submi t ted  by  August  1 ,  1982.

Pet i t ioner appeared by Saperston, Day, Lust ig,  Gal l ick,  Kirschner & Gagl ione,

P.C.  (Ne i l  J .  Ka tz ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  PauI  B .

Coburn ,  Esq.  (Pat r i c ia  L .  Brumbaugh,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether charges for admission to the Roya1 Lipi.zzan Stallion show were

excluded frorn the imposition of sales tax as charges for admission to a dranatic

or musical  arts performance or taxable as charges for admission to a place of

amusement.

I I .  l {hether pet i t ioner is a person required to col lect tax and is thus

personally liable under the Tax Law.
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FINDINGS OF FACT

1. On October 15, L976, the Audit  Divis ion issued a Not ice of Determiaat ion

and Demand for Payment of Sales and Use Taxes Due against Jerome Nathan, d/b/a

(sic) Buffalo Fest ival ,  Inc. (now Fest ival  East Concerts,  Inc.)  for the period

in issue in the anount of $5,237.16 plus penalty and interest of  $31551.89 for

a total  of  $81789.05. The grounds for the assessment were that s ince there was

a failure to supply requested information, the Tax Comnission could determine

the amount of tax due pursuant to section 1138 of the Tax Law.

2. A stipulation was entered into between the Audit Division and petitioner

covering facts which are incorporated in Finding of Fact "1". In addition, the

part ies agreed that the pet i t ion was t imely,  that pet i t ionerrs pr incipal place of

business was the Statler Hilton, Buffalo, New York and that the sales tax rate

for City of Buffalo and County of Er ie for the period March 19, 1971 through

March 21 ,  1 .97L was s ix  percent .

3. Jerome Nathan is a concert promoter and has been one since 1960. He

is president of Buffalo Fest ival ,  Inc. (now Fest ival  East Concerts,  Inc.)  which

is in the business of promoting and presenting concerts and other entertainment

eveots. The performance of the Roya1 Lipizzan Stallions held in the Buffalo

Memorial Auditorium was such an event. The Royal LLpizzan Stallion Show, Inc.

contracted with Belkin Product ions ("Belkin"),  Cleveland, Ohio, as sponsor.

Belkin was responsible for the advertising, the selling of tickets, arrangements

of the show place, parking of horse vans and trai lers and providing necessary

electricity and water. Sixty percent of the gross receipts rdent to the Royal

Lipizzan stallion show, rnc. and forty percent to Berkin. A rider to the

contract provided for the hiring of and palrments to stagehands, supplying

spotlights and operators thereof, musicians, etc. Jerome Nathan, pursuant to

an arrangement with the sponsor, took charge of the distribution and sale of
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t , ickets,  submitted reports of the progress of sales, and accepted ful l  responsibi l - i ty

for t ickets.  He made a ful l  report  to Belkin.  He received a fee plus expenses.

4. The Royal Lipizzan Stallion Show, Inc. traveled with its own nusical

director and three or four musicians that formed the nucleus of an orchestra

with the addit ion of twelve local musicians.

5. The show consisted of fourteen numbers and presentations by the Royal

Lipizzan Stallions. They perforned only with music, which was semi-classical;

show tunes and marches were al-so used.

6. I t  was the opinion of pet i t ioner,  a professional musician and a

Cornell University graduate with a music najor, that the show was a musical show

with the actions of the Royal Lipizzan stalli-ons choreographed directly to the

music and that the music was not provided solely for background.

7. By affidavits, petitioner subnitted opinions of a }lr. I,leedon, nusical

director,  composer and conductor of the show, and a Mr. Riederer,  a musician

with the show, that the show rrinvolved choreographic elenents".

coNctusloNs otr'LAIlI

A. That whi l -e sect ion 1105(f)( f)  of  the Tax Law provides for an exclusion

to the imposition of a sales tax with respect to the adnission charges to

dramatic or musical  arts performances, pet i t ioner has offered insuff ic ient

proof that the performances by tbe Royal LLpi,zzan Stallions were choreographic

or musical  performances. The pet i t ioner,  as wel l  as his aff iants,  rdere musicians

who have not proven or demonstrated any expertise either in the field of

choreography or horsemanship.

B. That the exhibition was an amusement, adnissions to which are subject

to  tax  under  $1105( f ) (1 )  o f  the  Tax  Law.
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c. That sect ion 1133(a) of the Tax taw provides, in part ,  that every

person required to col lect sales tax shal l  be personal ly l iable for the tax

imposed, col lected or required to be col lected.

D. That petitioner, Jerome Nathan, as a corporate officer of Buffalo

Festival, Iac. under a duty to act for such corporation in complying with

Article 28 of the Tax Law, was a person required to collect tax for the period

ending May 31 ' L971, in accordance with the meaning and intent of section

1131(1) of the Tax Law. As such he is personal ly l iab1e for any unpaid sales

tax  under  sec t ion  f f33(a) .

E. That pet i t ioner acted in good

evade palrment of sales taxl therefore,

nininum amount are cancelled.

faith and did not wiIlfuIly attenpt to

penalties and interest exceeding the

F. That the petition of Jerome Nathan is granted to the extent indicated

in Conclusion of Law rrEr'; that the Audit Division is hereby directed to nodify

the Notice of Determination and Demand for Payment of Sa1es and Use Taxes Due

issued on October 15, L976; and that,  except as so granted, the pet i t ion is in

al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JUL 0 8 1983
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