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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Apr i l  1 ,  1983

Morania 0i1 Tanker Corp.
Att: Raymond Tekverk, V.P.
136  E .  57 rh  S t .
New York, NY 10022

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be cormenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / f  (518) 457-2A70

Very truly yours,

STATE TAX CO}IUISSION

cc :  Pet i t ioner ts  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEI.I YORK

STATE TAX COUMISSION

In the Matter of the Petition 3
o f

Morania OLl Tanker Corp. :

for Redeternination of a Deficlency or a Revlsion :
of a Determination or a Refund of Sales & Use Tax
under Arti-cl-e 28 6, 29 of the Tax Law f or the Perlod:
6 /  t / 7 3 - 2 1 2 8 / 7 7  .

AFFIDAVIT OF MAILING

State of New York
County of Albany

David Parchuck, being dul-y sworn, deposes and says that he Ls an employee
of the Department of Taxation and Flnance, over 18 years of ager atld that on
the lst  day of Aprl l ,  1983, he served the wlthln notLce of Declslon by
certified mail upon Morania 011 Tanker Corp., the petitloner ln the within
proceeding, b)r encLosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Moranla 011 Tanker Corp.
Att :  Raynond Tekverk, V.P.
1 3 6  E .  5 7 t h  S t .
New York, NY 10022

and by depositing same enclosed ln a postpald properly addressed wrapper in a
(post of f ice or off ic ial  deposltory) under the excluslve care and custody of
the United States Postal  Servlce ni thin the State of New York.

That deponent further says that the said addressee Ls the petltloner l
herein and that the address set forth on sald wrapper ls the last known address
of the pet l t loner.

Sworn to before me this
ls t  day  o f  Apr i l ,  1983.

uTtl0l1rZED TC IN
OATHS PUNSUANT
g$qlLoN r74

IO IAX L"AII



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

UORANIA OIt TANKER CORP.

for Revision of a Determination or for
of Sales and Use Taxes under Art icles
of the Tax Law for the Period June 1,
through February 28, 1977.

DECISION

Refund
28 and 29
L973

Peti t ioner,  Morania Oi l  Tanker Corp. ,  736 East 57th Street,  New York, New

York 10022, f i led a pet i t ion for revision of a determinat ion or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

June 1 , L973 through February 28, 1977 (File No. 26288).

A fornal hearing was held before Doris E. Steinhardt,  Hearing Off icer,  at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York, on Apri l  29, 1982 at 9:15 A. l{ .  Pet i t ioner appeared by Ralmond Telverkt

Vice President and Treasurer.  The Audit  Divis ion appeared by Paul B. Coburn,

Esq.  (A lexander  Weiss ,  Esq. ,  o f  counse l ) .

hlhether the exemption for commercial vessels ttprimarily" engaged in

interstate commerce, as provided in sect ion 1115(a)(8) of the Tax Law, is to be

appl ied on an individual vessel basis or on an ent ire f leet basis.

FINDINGS OF FACT

1. 0n 0ctober 5, 1977, the Audit  Divis ion issued to pet i t ioner,  Morania

0i1 Tanker Corp. (ttMoraniatt), a Notice of Deternination and Denand for Payment

of Sales and Use Taxes Due, assessing addit ional sales and use taxes for the
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period June 1, 1973 through February 2811977 in the amount of $170 1240,98, plus

penalty and interest thereon.

Raymond ?ekverk, petit ioner's vice president and treasurer, signed a

Consent Extending Period of l imitation for Assessment of Sa1es and Use Taxes

under Articles 28 and 29 of the Tax Law for the taxable period June 1, 1973

through August 31, 1976, to and including December 19, 7977.

2. Petitioner is principally engaged in the mari.ne transportation of

petroleum products, including asphalt, fuel oi l ,  diesel oi l  and gasoline, along

the eastero seaboard and along the southern coast of the United States in the

Gulf of Mexico. Most of petit ioner's tr ips originate at a refinery, but

petit ioner also transports petroleun products between its customerst storage

facilities. During the period under consideration, petitioner on'ned and

operated 8 tugboats, 3 self-propelled barges and 9 dumb barges (barges with no

propulsion unit which are pulled on hawsers or pushed by tugs).

3. Petit ioner's principal off ices are situated on 57th Street in Manhattan.

Morania also maintains a shipyard where its employees perfonn some repairs to

machineryl not al l  repairs to petit ionerts vessels are done at tbe shipyard

because the facilities are inadequate for drydocking. Since September, 1974,

the shipyard has been located on Staten Island; prior thereto it was in Jersey

City, New Jersey.

4. fn addit ion to petroleum products, petit ioner also hauled sand and

gravel during a portion of the audit period for the McCormack Sand Courpany, a

division of Penn Industries (petit ioner's parent corporation). The naterial

was ]oaded onto the barges in South Amboy, New Jersey, and occasionally transported

up the Hudson River to New York customers.
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5. During the audit period, one of petit ionerts barges (Number 130) and

one tug (Number 8) were dedicated to the service of Consolidated Edison to

supply that corporation with additional storage space for fuel oil. Consequently,

these vessels operated approximately 50 percent of the tine within this state.

6. Morania billed its custoners by invoice for each trip nade and retained

a copy of each invoice. For bookkeeping purposes and to ascertain profi tabi l i ty,

petitioner attributed 60 percent of the revenue of a trip to the tug and the

remaining 40 percent to the barge. A higher allocation was nade to the tug

because tugs require a larger crew and are therefore more costly to operate.

7. The auditing methods used by the sales tax examiner are sunnarized

below. (Those port ions of the audit not in dispute herein are not discussed.)

(a) The examiner made a test of the receipts from vessel usage for

L975, a test period agreed to by Mr. Tekverk on behalf of petit ioner, to

determine which vessels were not primarily engaged in interstate commerce. For

each individual vessel, the examiner deternined the percentage of revenue

derived from intrastate trips as compared to total revenue derived from all

trips made by that vessel in the test year. He concluded that tugs 5, 8 and 14

and barges 130, 170, 180 and 190 were not primari ly engaged in interstate

commerce, based upon his computations that each enumerated vessel had derived

nore than 25 percent of its 1975 revenue from intrastate transportation.

(b) The examiner found purchases of $424,780.00 nade by petitioner in

the test year for fuel and supplies for and repair services to vessels 6, 8,

14, 130, 170, 180 and 190. Using the test year as a base, the examiner calculated

$1r7701489.00 of expense purchases applicable to the al leged1y taxable vessels

for the entire audit period.
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(c) Fixed asset purchases were examined for the entire audit period.

The examiner found $81515.00 in purchases of equipnent used on the al legedly

taxable vessels upon which purchases petit ioner had not paid tax.

(d) Finally, the examiner assessed petit ioner taxes on charter fees

for rentals of the al legedly taxable vessels.

8. Petitionerts fundamental disagreement with the audit concerns the

method by which the examiner determined whether vessels were prinarily engaged

in interstate conmerce. Petitioner asserts that the test should be applied on

a f leet basis, 
",od 

not an individual vessel basis. When considered as a f1eet,

the revenue from intrastate transportation total led $1,266r555.00 for 1975, or

t6.06 percent of al l  peti t ioner's revenue from transportation for that year.

Petit ioner further asserts that insofar as the vessels are interchangeable, i t

could easily have diverted any vessel approaching the 25 percent point (of

revenue from intrastate trips) to interstate business thenceforth, thereby

avoiding its designation as taxable for that year.

9. After the audit was completed, Mr. Tekverk reviewed all receipts fron

vessel usage for the entire period June 1, 1973 through February 28, L977 an.d

ascertained that according to the Audit Division's individual vessel method,

only 4 of petit . ioner's vessels were not primari ly engaged in interstate commerce:

tugs 8 and 14 and barges 130 and 180. The sales tax exaniner confirned

Mr. Tekverkrs calculations, and the Audit Division conceded that the correct

amount  of  tax is  $98 1824.89,  and not  $170,240.98.

CONCTUSIONS OF TAhI

A. That paragraph (8) of

specif ical ly exempts from sales

certain property, as fol lows:

sect ion 1115,  subdiv is ion (a)

and use taxes receipts from

of the Tax Law

retai l  sales of
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"Receipts from the following shall be exempt from the tax on retail
sales inposed under subdivision (a) of section eleven hundred five
and the compensating use tax imposed under section eleven hundred
ten :

& & &

t t(8) Commercial vessels primari ly engaged in interstate or foreign
comnerce and property used by or purchased for the use of such
vessels for fuel, provisions, supplies, maintenance and repairs
(other than articles purchased for the original equipping of a new
ship) . "

The regulations pronulgated under the above-quoted provision furnish the

following definition for the term "primarilyt':

"Primarily means that at least seventy-five percent of the receipts
from the vessel 's activit ies are derived from interstate or foreign
comnerceT-(Emphasis supplied. ) 20 NYCRR 528 .9 (a) (a) , effective
September 1, 1976.

B. That, in general, the burden of proving that any receipt is not

taxable under Articles 28 and 29 falls upon the person required to collect the

tax or the customer. Section 1132(c). Petit ioner herein, seeking entit lenent

to an exenption, must shoulder a somewhat heavier burden:

"It is clear beyond dispute that, when we are dealing witb a clain
for exemption from taxation, 'it must clearly appear, and the party
claiming it must be able to point to sone provision of law plainly
giving the exemption' (People ex rel. Savings Bank of New London v.
Co1eman, 135 N.Y. 237, 234). 'The policy of the law is to construe
statutes exempting property from taxation somewhat rigidly, and not
to permit such exemption to be established by doubtful implication'
(People ex rel. Mizpah Lodge v. Burke, 228 N.Y. 245, 247-248)."
Matter of Young v. Bragalini,  3 N.Y.2d 602, 505-606.

C. That petit ioner has fai led to establish that tugs 8 and t4 and barges

130 and 180 were primarily engaged in interstate commerce during the period

June 1r 1973 through February 28, 7977. Petit ionerrs posit ion that the 75-perceot

test is properly applicable on a f leet basis, and not an individual vessel

basis, cannot be sustained. Application of the test to petit ionerts entire

f leet would exempt four vessels, each of which derived over 25 percent of i ts
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receipts from intrastate business, contrary

sec t i on  1115(a )  (8 ) .

to the language and intendnent of

The Cornmission's treatment of vessels on an individual basis for

purposes of the exenption was at least tacitly approved by the Court of Appeals

in Malter of Great lakes Dredge & Dock Co. v. Dept. of Taxation and Fina4ce, 39

N.Y.2d 75. fn sunrnarizing the findings of the Tax Comission, the Court stated

that certain vessels involved in the corporation's dredging activities were not

exempt under section 1115(a)(8) because they did not move across state l ines

while engaged in their usual work tasks. However, the Court further stated

that as to some tugboats and scows which hauled waste materials across state

lines, the Comnission did not find the evidence submitted sufficient to show

that the activity of these vessels was within the exemption. The deternination

of the Commission was confirmed. See also Matter of Circ1e Line-Statue of Liberty

Ferry, fnc., State Tax Conm., JuIy 18, 1980, wherein each vessel in question

was treated individually.

D. That the petit ion of Morania 0i1 Tanker Corp. is hereby denied, and

the assessment, as reduced by the stipulat, ion of the Audit Division to $98r824.89,

plus interest, is sustained.

DATED: Albany, New York STATE TAX COMMISSION

APR 0 1 1983
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