
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 1?221

November 10, 1983

Midstate Raceway, Inc.
c/o Frank 0. hlhite, Pres.
Vernon Downs
Vernon, NY 13476

Gentlenen:

P1ease take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Oourt of the $tate of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9 State Campus
A1bany, New York 12227
Phone # (518) 457-2a70

Very truly yours,

STATE TAX COI{MISSION

Petitioner' s Representative
l l i l l iam D. Kiley
F i r s t  T rus t  B ldg . ,  P .0 .  Box  311
Cazenovia, NY 13035
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet.ition
o f

Midstate Raceway, Inc.

for Redetermination of a Deficiency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax Law for
Per iod 3/  L176-2/  28 l lg  .

AFFIDAVIT OF I{AIIING
Revision
Use Tax

the

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
LOth day of November, 1983, she served the within notice of Decision by
cert i f ied mail upon Midstate Raceway, Inc., the petit ioner in the within
proceedinE, bY enclosing a true copy Lhereof in a securely sealed poslpaid
wrapper addressed as fol lows:

Midstate Raceway, Inc.
c/o lrank 0. IChite, Pres.
Vernon Downs
Vernon, NY L3476

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rerapper is the last known address
of the petit ioner.

Sworn to
10th day

before me
of Noverrb

this



STATE OF NEW YORK

STATE TAX COMI"ISSION

In the Matter of the Petition
o f

Midstate Raceway, fnc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3/  1176-21 28/ tg  .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
certified nail upon l{illiam D. Kiley the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Wil l iam D. Kiley
F i r s t  T rus t  B Idg . ,  P .0 .  Box  311
Cazenovia, NY 13035

and by deposit ing same enclosed in a postpaid properly addressed wrapper ia a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
l-ast known address of the representative of the petitioner.

Sworn to before rne this
10th day of November, 1983.



STATE OF NEW YORK

STATE TAX COMMISSION

In the ltatter of the Petltion

o f

MIDSTATE MCEWAY, INC.

for Revision of a DeterninatLon or for
of SaLes and Use Taxes under Articles
29 of the Tax Law for the Perlod March
through February 28, 1979.

DECISION

Refund
28 and

1,  L976

Petitloner, Mldstate Raceway, Inc., clo Frank O. llhl-te, President, Vernon

Dor,ms, Vernon, New York 13476, filed a petition for revlsLon of a deternlnatlon

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the perlod March 1, 1976 through February 28, 1979 (Fll-e No. 28975).

On February 18, 1983, petitloner flled a walver of hearing and requested

that thls matter be decided by the St,ate Tax Courmisslon on the basis of the

contents of the fil-e. Petltioner was alLowed untl1 Aprll- 30, 1983 to flLe a

brlef. After due consideratlon, the State Tax Comisslon renders the followlng

decislon.

ISSUE

Whether petLtioner ls l-iable for tax on Lts purchase of horse manure

renoval services.

FINDINGS OF FACT

1. PetLtioner, Mldstate Raceway, Inc., operated Vernon Downs, a harness

raclng track located ln Vernon, New York.

2. 0n December 20, L979, as the result of an audltr the Audit DlvLslon

issued a Notl-ce of Deterrninatlon and Denand for Payment of Salee and Use Taxes

Due agalnst petitioner covering the perlod March 1, 1976 through Februaty 28,



-2-,

L979 fot taxes due of $3,240.00, p]-us interest of  $585.18, for a total  of

$ 3 , 8 2 5 .  1 8 .

3. An audlt of petitionerrs books and records disclosed addl.tiorral sales

and use taxes due of $61588.68. Petitioner agreed to and executed a conaent

for $3,348.68. The balance of the def ic iencyr $3r240.00, ls at tr ibutable to

petitionerrs failure to pay a sales or use tax on the amounts paid to Frangella

Mushroom Co. for the removal of horse nanure from the racetrack grounds.

4. Petitloner had a contract with Frangella Mushroom Co. which provided

that Frangell-a remove horse manure from Vernon Downs for $21250.00 per: month.

5. Petltloner is seekLng redetermination of the above deflclenc)f on the

following grounds:

(1) manure is an agrlcultural by-product lntended for
fertlllzation or improvement of productive Land and
not lntended to be within the purvlew of use tax

(2) used in product (food) ultinately taxed or tax exempt

(3) contractual-ly assumed, if lmposed, by purchasers,
FrangeJ-la Brothers.

6. Petitioner adduced no evldence to show that lt purchased anythlng

other than the service of removing horse manure. Thereforer the grounds stated

h (f) and (2) above are irreLevant to the issue.

CONCLUSIONS OF LAT{

A. That the removal of horse rnanure constttuted malntainlng or oervlclng

real property nlthin the meanLng and intent of sectlon 1105(c)(5) of the Tax

Law; that petitioner fail-ed to pay sales tax to the vendor of such servlces and

therefore, is llabLe for the tax ln accordance with section 1133(b) ofi the Tax

Law.

B. That the consumer cannot shift the liablJ-ity for payment of tax to

another person nor otherwlse relieve hinself of such liablllty, although the



vendor ls personally llabLe for the tax

N Y C R R  5 2 5 . 2 ( a ) ( 4 ) 1 .

C. that the petitl.on of Midstate

of Determlnation and Demand for Paynent

December 20, 1979 ls sustalned.

DATED: Albany, New York

-3-_

Raceway, Inc. ls denled

of Sales and Use Taxes

he was responslbLe for coLl-ecting [20

and ther Notice

Due issued

STATE TAX COUMISSION

NOv 10 1983
PRESIDENT
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