
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 28, 1983

Mature Picture Corp.
356 I{l. 44rh Sr.
New York, NY 10036

Gentlemen:

Please take notice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be insti tuted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
lupreme Court of the State of New York, Albany County, within 4 months frour the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /f9 State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Dona1d L. Bunsis
2631 Merr ick Rd.
Bel lmore,  NY 11710
Taxing Bureauts Representative



STATE OF

STATE TAX

NEI{I Y0RK

coMt{IssIoN

Pdtition

Corp.

for Redeterrnination of a Deficiencv or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9 /1173 -  17 /3a175.

State of New York
County of A1bany

, Connie Hagelund, being duly sworn, deposes and says that she is an
eryployee of the State Tax Cormission, over 18 years of age, and that on the
28th {?y,of September, 1983, she served the within notici of Decision by
certified mail upon llature Picture Corp., the petitioner in the withii
proceedinEr_ bY enclosipg a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mature Picture Corp.
356 W. 44rh Sr.
New York, NY 10036

and by depositing _same enclosed in a postpaid properly addressed wrapper in a
(pos-t office or official depository) unde? the- exilusive care and cuitody of
the United States Postal Service within the State of New York.

- That -deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
28th day of September, 1983.

AUT$ONIZED TO IDNINISTER
oArHs PunsutNr I0 tAx !A[
sEclr0N 174

In the flatter of the
o f

Mature Picture AITIDAVIT OF MAIII}IG



STATE OF I'IEW YORK

STATE TAX COI'IMISSION

In the llatter of the Petition- :
o f

Mature Picture Corp.

for Redetermination of a DeficieRcy or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9 /U73 -  11130175.

AIT'IDAVIT OF MAITING

State of New York
County of Albany

- Connie Hagelund, being duly sworn, deposes and says that sbe is an
employee of the State Tax Conmission, over 18 years of age, and that on the
28th day of September, 1983, she served the wilhin notice if Decision by
certified nail upon Donald L. Bunsis the representat.ive of the petitionLr in
t'he within proceedlng, by enclosing a true topy thereof in a seiurely sealed
postpaid vrrapper addressed as follows:

Donald l. Bunsis
2631 Merrick Rd.
Bellmore, NY 11710

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(pos_t office or official depository) under the exclusive care and custody of
the united states Postal service within the state of New York.

_ - That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
28th day of Septenber, 1983.

AUTfiONIUED TO ADIIINISThN
oArHs Prrn$JrNt I0 tll l,tr
ss0Irol{ 174
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' STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon :

o f :

MATURE PICTURE CORP. : DECISION

for Revlsion of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Period December 1, I97I :
through November 30e 1975.

:

Pet i t ioner,  Mature Plcture Corp.,  355 West 44th Street,  New York, New York

10036, fil-ed a petition for revlsion of a determlnatlon or for refund of salee

and use taxes under Artlcl-es 28 and 29 of the Tax Law for the perlod December 1,

1971 through November 30, 1975 (Fi1e No. 17818).

A smal1 cLains hearlng was held before Arthur Johnson, Hearlng Offlcer, at

the offlces of the State Tax Cornrnl-sglon, Two Worl-d Trade Center, New York, New

York, on January 25, 1980 at 9:15 A.M. PetLt loner appeared by Donald L.

Bunsls, CPA. The Audit Divl-sion appeared by Ralph J. Vecchl-o, Esq. (Sanuel

Freund,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the purchase of dlstrlbutlon rights to motlon pictures ie

subJect to tax.

II. l ' ltrether the Audl-t Divislon tlnely assessed addltlonal taxes for the

perlod March 1, L972 through May 31, L972.

FINDINGS OF FACT

1. Pet l t ioner,  Mature Picture Corp.,  ls engaged ln the distr lbut ion of

motion picture f l lms.

2. Petltioner tlnely filed New York State and local- sales and use tax

returns for the perlod at lssue
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3. On March 18, 1976 the Audit Dlvlslon issued a Notice of Determination

and Demand for Paynent of Sal-es and Use Taxes Due agaLnst petltloner for the

perlod December 1, 1971 through Novenber 30, L975 for taxes due of $32'000.00

plus penalty and interest. Petitloner executed a consent extending the tlme

wlthln whlch to issue an aasessment of sales and use taxes for the above

perlods to March L9, 1976. The Audit Dlvislon had not conpleted an audlt of

petltlonerrs books and records prlor to the explratlon date on the consent and,

therefore, lssued the aforesald Notlce based on petltlonerrs purchaae of the

dlstr ibut lon r ights to t l relve motion plcture f l lns for $300r000.00. The Notice

showed $21000.00 Ln tax for each sales tax quarter under review except for the

two periods ended ln June and August L974 wherein tax was assessed of $333.00

and $1 ,667 .00, respect ivel-y.

4. On December 15, L976, the Audlt Divislon Lssued a second Notlce of

Determination and Demand for Payurent of Sal-es and Use Taxes Due agalnst petl-

tioner upon eompletlon of lts audlt. Sald Notice asserted taxea dub of $72'188.28,

plus penaLty and interest of  $33r744.92, for a total  of  $105r933.20 for the

perlod September 1, 1973 through Novenber 30, 1975 and was ln additlon to the

Notice lssued March 1.8, L976.

5. Counsel for the Audit DLvlslon and petitloner stipulated that the tax

due from both the aforementioned notlces was revlsed to $23,266.53. Petitl-oner

agreed to and pald taxes of $2,266.53. The soLe renalnlng lssue Ls the tax of

$21,000.00 on the purchase of the distribution rl.ghts to the twelve notlon

pl.cture f ilns.

6. On March 1, L972 petLtloner entered lnto an agreement with Sam Lake

Enterprises, Inc. r whereby petit,ioner agreed to purchase the distributton

rlghts to twelve fllns for the sum of $3001000.00. Said agreement contalned

the f oll-owing provleions:
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a. Purchaser agrees to pay to sel ler the sum of $300'000.00 on or
be fore  January  31 ,  L975. . .

b. Purchaser agrees that alL receipts from dlstributlon of these
fll-ns wil-l be accounted for to seller on a monthl-y basis and that
seventy-flve percent of net recelpts recelved by purchaser w111 be
pald over on or before the tenth day of each month for the past
calendar month in partial- liquldatlon of the indebtednesg...

c. Purchaser shall have full rlght to detemlne where and when lts
f l1ns shal l  be dlstr lbuted and exhlbl ted.. .

d. A1l- f1Ln negatlves shall remaln within the Ctty of New York.

7. The procedure lnvolved in the ereatlon of motl-on pLcture negatives

conslsts of the acquisltion of story rights, the assembling of tal-ent, the

creations of costunes and sets and the actual performance by actors and actreeses

for that purpose. After the original negatlve has been produced and edlted'

one or more fine grain master positives are created, and from such flne graln

master positlves, one or more dupllcate negatives are created to facll-ltate the

produetlon of positlve prl-nts for dlstributlon and exhibitlon. These dupl-lcate

negatives are called ttdupestt. A dupe ls made by taking the orlginal negatlve

and producing from it, on other unexposed fllm, a flne grain master posittve

fron which the addltl-onal dupe negatives are made. The flne graln master

positlve is made by the film Laboratory but ls not suitable for use by an

exhibltor. Rather lt ls only suitabl-e for use withln the flln l-aboratory in

producing dupe negatlves.

8. Petltioner acqulred the origlnal negatlves and dupe negatives to the

twelve motion pictures for the purpose of producing posltlve exhlbitlon prlnts

for dlstrlbutLon to theatres throughout the Unlted States. The orlglnal

negatlves and dupe negatlves were st,ored by Sam Lake EnterprLses, Inc. in fLln

l"aboratories in New York State. Sam Lake Enterprl-ses, Inc. advlsed these
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laboratorLes by l-etter that Mature PLcture Corp. had total control

strlking prlnts from the negatl.ves.

The positlve prints were rented by Mature Picture Corp. to exhlbitors for

a flat fee or for a percentage of their weekly gross receipts. Petlttoner

properJ-y collected and remltted the sales tax on fll-m rentals in New York

Sta te .

9. Petltloner made the foll-owing contentlonss

a. That since the fthns were rented to exhibitors they rrete purchased
for resale.

b. That although it made monthly paynents on the fllns durlng the
perlod at lesue, the sal-es tax, lf anyl ls due ln the perlod ending
l l a y  3 1 ,  L 9 7 2 .

CONCLUSIONS OF LAW

A. That sectlon 1105(a) of the Tax Law Lmposed a tax on frThe recelpts

from every retall sale of tanglble personal property, except as otherltlse

provlded ln thLs art ic le.rr  The term rtsalett is def lned in sect lon 1101(b)(5) as

rrAny transfer of t i t le or possesslon or bothr. . . rental ,  lease or l lcense to use

or conaume... for a conslderat ion or any agreement therefor.rr

B. That sect ion 526.7(f)  of  the Sales and Use Tax Regulat ions provides, ln

part ,  as f  ol lows:

rr(f) Reproduction rlghts. (1) The grantlng of a right to reproduce
an origlnaL palnting, il lustratlon, photograph, sculpture, manuscript
or other slmiLar work is not a license to use or a sale, and ls not
taxable, where the paynent made for such right ls in the nature of a
royalty to the grantor under the lawe reLating to artlstl.c and
l l terary property.

rr(2) Mere temporary possesslon or custody for the purpose of naking
the reproductlon is not deemed to be a transfer of possesslon which
would convert the reproduction right into a llcense to use. See
Howlt t  v.  Street and Snlth Publ lcat lons, Inc.,  276 N.Y. 345 and

.
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"(3) l 'Jhere some use other than reproductlon ls made of the orLgLnal
work such as retouchlng or exhibitlng a photograph, the transaction
is a l icense to use, which Ls taxable.t t

C. That ln receiving the distributlon rlghts to motlon pictures' petltioner

receives the right to reproduce movles nlthin the neaning of section 526.7(t)

of the Sales and Uge Tax Regulatlons. The transfer of the orlginal negatlvee

and dupes to petltlor€rr solel-y for reproduction purposes, does oot constltute

a lLcense to use wlthln the meaning and intent of sectlon 1101(b)(5) of the Tax

Law and is,  therefore, not subject to sales tax. See Opn. of Counsel of  Dept.

o f  Tax  & F ln . ,  Oetober  29 ,  1981,  2  CCH N.Y.  S ta te  Tax  Rep. ,  t l66-130.

D. That Issue I I  Ls moot.

E. That the petition of Mature Plcture Corp. ls granted; that the Audlt

Dlvision 1s hereby directed to nodlfy the notlces of deterninatlon and demand

for payment of sales and use taxes due lssued ltarch 18, 1976 and Deeember 15,

L976 Ln accordance with Flnding of Fact t'5" and credlt petltlonerfs partial-

paynent  o f  $2 ,266.53  there to .

DATED: AJ-bany, New York

stP 2 B 883
STATE TAX COI'{MISSION

PRESIDM.IT
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