
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  8,  1983

Henry Masin, Individual ly and as Off icer
o f  Kent 's  14 th  S t .  Corp .
69-58 182nd St .
Flushing, NY 11355

Dear  Mr .  Mas in :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 1138 of the Tax f ,aw, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Building ll9 State Campus
Albany, New York 72227
Phone i l  (518) 457-207a

Very truly yours,

STATE TAX COMI{ISSION

c c : Pet i t ioner I  s Representat ive
J. David Kindman
Schmall & Kindman
155 East 38th Street
New York, NY 10016
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :
o f

Henry Masin, Individual ly and as 0ff icer
o f  Kent 's  14 th  S t .  Corp .  :

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the.Tax Law for the Period:
6 / L / 7 t  -  e / 3 0 / 7 2 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 8th day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Henry Masin, Individual ly and as 0ff icerrof Kent 's 14th
St.  Corp. the pet i t ioner in the within proceeding, by enclosing a true copy
thereof in a securely seared postpaid wrapper addressed as fol lows:

Henry Masin, fndividual ly and as Off icer
o f  Kent 's  14 th  S t .  Corp .
69-58 182nd St .
Flushing, NY 11365

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said vrrapper is the last known address
of the pet i t ioner.

Sworn to before me this
8th day of July, 1983.

ZED INISTER
OATHS PT'RSUTNT
SECTION 174

T0 TQ( IJAW



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Henry Uasin, Individual ly and as Off icer
o f  Kent 's  14 th  S t .  Corp .

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 / t l l t  -  9 /30 /72 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 8th day of July,  1983, she served the within not ice of Decision by
certified mail upon J. David Kindman the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

J. David Kindnan
Schrnall & Kindman
155 East 38th Street
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cui lody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
8th day of July,  1983.

INISTER
OATHS PUf,SUANT
SECTION 174

10 T.AJ( LAW



STATE OF NEIO YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f
:

HENRY MASIN, INDIVIDUALLY AI'ID AS DECISION
OFfICER OI KENTIS 14TH ST. CORP. :

for Revl.sion of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 ard 29
of the Tax Law for the Perlod June 1, 1971 to :
September  30 ,  I972.

:

Pet i t loner,  Henry Masin, indivLdual ly and as an off icer of Kentts 14th St.

Corp.,  69-58 182nd Street,  Fl-ushlng, New York 11365, f iLed a pet l t lon for

revision of a determlnation or for refund of sales and use taxes under ArtLcles

28 and 29 of the Tax Law for the perlod June 1, 1971 to Septenber 30, L972

(Fi le No. 25772>.

A formal hearing was hel-d before Doris Steinhardt, HearLng Offlcer, at the

offlces of the State Tax Corrunfssion, Two World Trade Center, New York, New

York, on October 29, 1981 at 9:15 A.M. Pet l- tLoner appeared by Schnal l  &

Kindman (J. David Kindman, CPA). The Audit Divislon appeared by Ralph J.

Vecch lo ,  Esq.  (Janres  Mor r is ,  Esq. ,  o f  counse l ) .

ISSUE

I{hether, ln the absence of any books and records, the Audit Dlvision

properly determined the sal-es tax 11ab11-1ty of petltlone!e 8s an offl,cer of

Kent rs  14 th  S t .  Corp .

FINDINGS OF FACT

1. 0n June 28, L974, the Audlt  Divis ion issued to pet l t loner,  I lenry Masln'

a Notlce of Determination and Demand for Payment of Sal-es and Use Taxes Due,

assert ing l labi l i ty against hln as an off lcer of Kentts 14th St.  Corp. ( ' rKentrsrr)
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1, 1971 through

fol l-ows:

PENAITY AIiID
INTEREST

September 30, 1972' plusfor sales taxes for the

penalt ies and lnterest,

PERIOD ENDED

8/  3 r /7  L
r r l30 /7 r
212e  l72
5 /31172
8  /  3L /72
9  /30172

period June

schedul-ed as

TAx

$  3 ,243 .31
3 ,534 .  86
3 ,  596 .  95
4 ,664 .66
5 ,  250 .  00

$L ,232 .45
r , 237  . 20
I  ,  15  1 .02
L ,352 .75
1 ,  365 .00

402 ,50w

$  4 ,475 .76
4 ,772 .06
4 ,7  47  . 97
6 ,0L7 .4L
6 ,  6  15 .  00
2 ,152 .5O

$28 ,780 .70

2. Mr. Masin lras an empl-oyee and the secretary-treaaurer of Kentts, a

restaurant located at 20 East L4th Street,  New York, New York. The restaurant

waa a dual- operatlon, conslsting of a coffee shop wlth counter and tables and a

hot dog stand. The pr incipal food i tens soLd were hamburgers, hot dogs'

beverages, and the nlnety-nLne cent meal which lncLuded soup or juice, a hot

plate and a beverage.

3. Kentts patrons were most ly off ice workers from nearby buslnesses.

Thus, when some of these buslnesses relocated uptolrn, Kentrs sales decl lned.

Sal-es suffered further when a drug store and a retail store, each with large

counters and fountaln service, opened on the same bl-ock. As Mr. Masin stated'

the business ". . . rras going downhl l- l .  I  kept throwlng money back lnto f t .  I

thought business was going to get better.r l

4.  On Septenbex 2O, L972 Kent fs was sold for $L6,939.00 tn cash and

promissory  no tes  to ta l l lng  $59r500.00 .

Sal,es for the nine-day period immediately prlor to the sale of the

buslness (Septenber 11 through September 19) were $2r66I.84. These sales were

ref lected in the Statement of Closing of Ti t le.

In Decenber, I972, the purchasers defaulted. !1r. ttasin subsequently

recovered the business, and in March, L973, the corporatlon filed bankruptcy.
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5. Pet i t ionerfs attorney advised hin to turn over to the trustees al l  the

books and records of the corporatlon. Mr. Masl.n stated that he subnitted to

then register tapes, the general J-edger and payroLl records.

6. Sometlne durLng the f i rst  hal f  of  1974, a sales tax examiner of the

Audit  Divis lon attenpted to conduct an audit  of  Kentts books and records.

Petitioner and hls accountant both lnformed the exa.ln.tner that all books and

records were Ln the hands of the trusteea. Upon lnquiry the exanlner determlned

that the trustees were only ln possession of payroLl records and bank statements.

The examiner contacted petitloner or his accountant on approxinately five more

occasions, requesting access to other records from whlch sales and eales tax

could be calculated. Because his efforts proved unsuccessful, the examiner

nade an estLmated asaessment.

7. The examlner used gross saLes for the period ended February 28, L97L

($69,458.00) as the start lng polnt for hls calcul-at lons. He est imated sales of

$75r000.00 per quarter,  assuming a moderate increase and taklng lnf l -at lon lnto

account.  For June I  through June 30, I97L, when only meals sel l lng for $1.00

or more were taxable, he estlmated that 75 percent of sal-es were taxable.

Thereafter,  due to statutory changes, al l ,  sales were taxable.

8. Kentrs reported and paid sales taxes for the period June 1, 1969

through November 30, L970, in the folJ-owing amounts:

PERIOD El.lDED
reLW

rL /  301 69
2128 /70
5 l3L l70
8 l3L l70

LL /  30  170

Kentrs reported gross

perlod December l ,  1970 through

SALES TAX PAID-3.7so-;m-
538 .  10
634 .80
697 .80
845 .  10
937 .80

and taxabl-e sales and paid sal-es taxes for

May 31, L972 ln the followlng a,mounts:

the
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PERIOD ENDED GROSS SALES TAXABLE SATES SALES TAX REPORTED & PAII)-2'T78iW 
s9FE:T'd- Tii;3t80'o- m

5 l3L /7 r  11 ,906 .00  11 ,906 .00
8 /3 r / 7L  22 ,4L7 .O0  22 ,417 .00

rL l30/7L 24,5O2.O0 Z4,5O2.OO
2 /29  172  23 ,615 .00  23 ,615 .00
5 l3L /72  20 ,080 .00  20 ,080 .00

* Kentrs remitted payment for only $585.34.

714.36
r ,569 .L9
1  , 7  15 .  14
I  ,  653 .05
1 ,405 .60 *

9. Petttloner malntains that the assessment ls arbltrary and excessLve ln

amount for the foJ-lowing reasons:

(a) The estlmate began wlth gross sales for a quarter whlch
Lncluded the Christmas season, when many shoppers patronlzed
Kent I  s.

(b) The gross sales figure is rrgratultoustr insofar as it does
not enter into any computatlon on the return.

(c) The examlner failed to conslder that sales were declinlng.

(d) The exanlner failed to conslder any sales as for consumption
off-preml"ses and therefore non-taxable.

CONCLUSIONS OF LAW

A. That paragraph (1) of subdlvLsf-on (a) of sect ion 1138 of the Tax Law

emponers the State Tax Conmission, ln the event a return Ls incorrect or

insufflclent, to determine the proper amount of sales tax from such lnformatlon

as may be avaLlable. If necessary, the tax may be eetimated' based upon

external lndlces. The method applled must be ttreasonabLy cal-culated to reflect

the  taxes  due. t t  Mat te r  o f  Grant  Co.  v .  Joseph,  2  N.Y.zd  196 '  206.

B. That reeords refl.ectlng sales and the tax payable and charged thereon

were not made avail-able to the sal-es tax examiner (or to the Cornml.ssion). The

Audit  DivLsion was therefore just l f ied in l ts resort  to est imate procedurea.

Matter of Surface Llne Operators Fraternal Organizat ion v.  Tul ly,  85 A.D.2d 858

(3rd Dept.) .  The examinerts assumption of a t tmoderate lncreasett  was inapproprlate,

however, in llght of Mr. Masinfs testLmony that the busLness was declinlng.
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The Audlt Divlsl.on is hereby dlrected to recalcul-ate the assessment' employing

the gross sales f igure for the period ended February 28, I97L of $69,458.00 and

treating as taxable 75 percent of sales made between June I and June 30, 197L.

C. That there has been no gross negllgence or wLl-Lful Lntent to dlsobey

the tax 1aw on pet i t ionerrs part ;  therefore, al l  penalt les and lnterest ln

excess of the mintmum anount of lnterest prescribed by statute are remitted.

20  NYCRR 536.1 .

D. That the petition of Henry Masin, individually and as an offlcer of

Kentrs 14th St.  Corp.,  ls granted to the extent lndlcated ln Concluslons of Law

"Br and |tCrr; the Audit Divisl-on ls dlrected to nodify accordingLy the Notice of

Determination and Demand lssued on June 28, L9753 and except aa so granted' the

pet i t lon is ln al l -  other respects denled.

DATED: Albany, New York

JUL O B 1983
STATE TAX COMMISSION

PRESIDENT
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