
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

I{ay 27, 1983

Thomas Maloney
d/b/a T's Superette
7116 Abbott Rd.
N. Boston, NY 14110

Dear l1r. Maloney:

P1ease take notice of the Decision of the
berewith.

State Tax Comission enclosed

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comrnission can only be instituted under
Article 78 of the Civil Practice Law and RuLes, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decisioa nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Building ll9 State Campus
Albany, New York 12227
Phone ll (518) 457-2070

Very truly yours,

STATE TA,Y CO}IMISSION

cc : Petitioner I s Representative
I,awrence A. Ceglia
4211 Seneea St .
W. Seneca, I{Y 14224
Taxing Bureau's Representative



STATS OF NEW YORK

STA1T TN( COMI{ISSION

In the Matter of the Petition
of

Thornas Maloney
d/b/a T's Superette

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of $a1es & Use Tax
under Article 28 & 29 of the Tax Law for the Period
r2 l1 /76-1r /3a/7e .

AIT'IDAVIT OT UAIf,ING

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 27th day of llay, 1983, he served the within notice of Decision by certified
mail upon Thomas Maloney d/bla T's Superette, the petitioner in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Thonas tlaloney
d/b/a Trs Superette
7116 Abbott nd.
N.  Boston,  NY 14110

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exllusive care and cuilody of
the United $tates Posta1 Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

before me this
of  May,  1983.

Sworn to
27rh day

AUTHORIZED TO

sEcfrol{ l,?d



STAIE OF NEW YORK

STATE TAI( COMMISSION

n the Matter of the
of

Thonas Haloney
d/bla Tts Superette

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 12/  U7 6- \L/  30 /79,

AIT'IDAVIT OF IIAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within notice of Decision by certified
mail upon Lawrence A. Ceglia the representative of the petitioaer in tbe within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Lawrence A. Ceglia
4211 Seneca St .
W. Seneca, NY 14224

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is tbe representative
of the petitioner herein and that the address set forth on said nrapper is the
last known address of the representative of the pet.itioner.

before ne this
of  May,  1983.

AiJIHORIZSD TO ADU rslm
OAIHS PUNSUANT IO
s0crloN 1?4

Sworn to
27th day

lax l.l,aw



STATE OF NEh' YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

THOMAS I'IATONEY
d/b/a TrS SUPERETTE

for Revision of a Determinat ion or for
Sales and Use Taxes under Art ic les 28
the Tax Law for the Period December 1,
through Novenber 30, 1979

Refund of
and 29 of
r976

DECISION

operated a grocery

the Audit Division

of Sales and Use Taxes

L976 through November 30,

Peti t ioner,  Thomas Maloney d/b/a Trs superette,  7l16 Abbott  Road, N.

Boston, New York 14110 f i led a pet i t ion for revision of a determinat ion or for

refund of sales and use taxes under Articles 28 & 29 of the Tax law for tbe

period December 1, 1976 through November 30, ] .g7g (Fi le No. 29s69).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, 55 Court  Street,  Buffalo,  New York, on

September  25 ,  1981 a t .9 :00  A.M.  Pet i t ioner  appeared w i th  Lawrence A.  Ceg l ia ,

P.A. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Patr ic ia Brumbaugh,

E s q .  ,  o f  c o u n s e l ) .

ISSIIE

Whether the audit procedures and tests used by the Audit Division to

determine addit ionar sales taxes due from petit ioner were proper.

FINDINGS OF FACT

1. Pet i t ioner,  Thomas Maloney d/b/a T's Superette

store unt i l  November, 1979 when the business r ,ras so1d.

2 .  0n  March  12 ,  1980,  as  the  resu l t  o f  an  aud i t ,

issued a Notice of Determination and Demand for paynent

Due against pet i t ioner covering the period December 1,
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7979 fox  taxes  due o f  $12,835.54 ,  p lus  min imum s ta tu to ry  in te res t  o f  g1 ,863.01 ,

f o r  a  t o t a l  o f  9 1 4 , 6 9 8 . 5 5 .

3. 0n audit ,  the Audit  Divis ion analyzed purchase invoices for the period

March 1, 1979 through August 31, 1979 and determined the following purchases

wou ld  resu l t  in  a  taxab le  sa le  when so ld :  beer  -  $631799.80 ,  soda -  $31617.78

and candy and tobacco - $21886.97. Said purchases represented 71 percent of

total  purchases for the test per iod.

A weighted markup ldas computed for each of the above categories of

taxable purchases based on the cost and sel l ing pr ices in effect in November,

L979. The resultaot markups were applied to applicable purchases to arrive at

taxab le  sa les  o f  $93r039.11  fo r  the  tes t  per iod .  Pet i t ioner  repor ted  taxab le

sa les  o f  $52,231.00  leav ing  add i t iona l  taxab le  sa les  o f  $30,808.11  or  an  er ro r

factor of 49.2 percent for the six month test per iod. The error factor was

appl ied to reported taxable sales for the audit  per iod to determine total

add i t iona l  taxab le  sa les  o f  $1831364.94  and tax  due thereon o f  $12r835.54 .

4. Subsequent to the audit ,  the emor factor was adjusted to 42.1 percent

because of an error in the original markup computations. The revised weighted

average markup was 25.B percent.

5. Pet i t ioner argued that.  the Audit  Divis ion's use of a test per iod as a

basis for detennining the tax liability for the entire period under review was

not proper since he maintained suff ic ient books and records to conduct a

complete audit .

6- Pet i t ioner maintained the fol lowing books and records: cash register

tapesr dai ly sales record, monthly prof i t  and loss statement,  purchase invoices,

and sales and income tax returns. The monthly profit and loss statenent

indicated total  sa1es, i temized purchases and expenses, gross prof i t ,  net

income or loss and tax col lected.
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7.  Pet i t ioner 's  to ta l  purchases  fo r  the  aud i t  per iod  amounted to  $473r583.00 .

8. Pet i t ioner 's cash register tapes did not del ineate taxable and

nontaxable sales. The Audit  Divis ion maintained that as such, i t  was unable to

veri fy the accuracy of taxable sales reported and necessitated the use of

markup tests.

CONCIUSIONS OF IAW

A. That from the cash register tapes retained by petitioner the Audit

Divis ion could not determine i f  sales tax was charged on al l  taxable i tens.

Therefore, such documents were inadequate for ver i fy ing taxable sales or

ascertaining the exact amount of tax due. Accordingly, the Audit Division

was authorized to determine pet i t ionerts taxable sales from such information

as ldas avai lable pursuant to sect ion 1138(a) of the Tax Law (Matter of Chartair ,

I n c .  v . S t a t e  T a x  C o m m i s s i o n ,  6 5  A . D . 2 d  4 4 ) .

B. That the Audit  Divis ion erroneously computed addit ional taxable sales

and such sales are hereby revised as fol lows:

TotaI purchases

Taxable percentage

Taxable purchases

Weighted markup

Taxable sales

Taxable sales reported

Addit ional taxable sales

Tax Due

$473 ,583

7lY'

$336,244

2s.8%

422,995

372,621

50 ,302

$3 ,521 .  14
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e. That the pet i t ion of Thomas Maloney d/b/a T's Superette is granted

to the extent indicated in Conclusion of La\d rrBr ' ;  that the Audit  Divis ion is

hereby directed to modify the Notice of Determination and Demand for Payment

of Sales and Use Taxes Due issued March 12, 1980; and that,  except as so granted,

the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

IYIAY 2 ? 1983
STATE TAX COMMISSION

PRESIDENT
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