
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Itay 27, 1983

Wilfred Mall ia
Arzella-Regent Avenue
Swieqi, Malta, EUROPB

Dear Mr.  Mal l ia :

Please take notice of the Decision of the State Tax Comlssion enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) ffgg of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Law and Ru1es, and must be comenced in the
Suprene Court of the State of New York, A1bany County, within 4 months from the
date of this notice.

Inquiries concerning the cornputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
f,aw Bureau - litigation Unit
Building /19 State Canpus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COI{MISSION

cc: Petit ionerrs Representative

Taxing Bureauf s Representative
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STATE Otr NEW YORK

STATE TAJ( CO}I}fiSSION

In the Uatter of the Petition
of

Wilfred Mallia

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,ar* for the
Per iod g l r /81 *  1r l30/81.

AtrFIDAVIT OF MAITING

State of l{ew York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an ernployee
of the Departnent of Taxation and Finance, over 18 yeirs of age, and thal oa
the 27th day of }lay, 1983, he served the within notice of Decision by certified
nail upon l,lilfred Mallia, the petitioaer in the within proceeding, bv
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Wilfred ltallia
Arzella-Regent Avenue
Swieqi, Malta, EUR0PE

and by depositing sane enclosed in a postpaid properly addressed wrapper iu a
(post office or official depository) unaei the exilusive care and cuilody of
the united states Postal service within the state of New york.

That deponent further says that the said a<tdressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
27th day of May, 1983.

iiffg:i.tr3,i$MISTER
IAX LAWsEclrotr 174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon

o f

WILFRED I'{ALLIA

fot a Revlslon of a Determinatlon or for
of Sales and Use Taxes under Articles 28
of the Tax Law for the Perlod September
through November 30, 1981.

Whether petitioner is

personal- property which he

which he subsequently took

entitled to a refund of sales tax

purchased and took delivery of ln

out of the country.

FINDINGS OF FACT

DECISION

pald on tangible

New York State and

Refund
and 29

l ,  1 9 8 1

Petltloner, Wilfred Mallia, Arzel-la-Regent Avenue, Swleql, Malta, fiLed a

petitlon for a revlsion of a determlnation or for a refund of sales and use

taxes under Art ic les 28 and 29 of the Tax Law for the period Septenber 1, 1981

through November 30, 1981 (Fi le No. 36385).

0n December 6, 1982, petttioner waived his right to a hearing and subnitted

his case for decision by the State Tax Comris,slon based on the record as it

exlsts.  After due considerat ion of the recordr the State Tax Comisslon

renders the followlng decislon.

ISSUE

1. On November 11, 1981, the pet i t ioner,  lVl l f red l ' l ,a l l iar f i led an Appl lcat ion

for Credit or Refund of State and Local Sal-es and Use Taxes ln the amount of

$  1 0 0 .  7 5 .

2. Mr. Malliars application for refund was denled in full- on Decembet 2,

1981. 0n January 28, 1982 he protested the denial-  of  the refund and on December 6,
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1982 asked that his case be submitted without a hearingr to the State Tax

Cornmlssl-on for a decision.

3. 0n October 23, 1981, whi le vls i t lng the Unlted States from Europe,

Mr. Mal-l-ia purchased from Ol-den Camera, Inc. (rrOl-denrsrr), L265 Btoadiray at 32nd

Street, New York, New York 10001, photographic equlpment in the anount of

$L'22L.22 on which he pald $100.75 in sales tax. He accepted del lvery of the

photographic equipment at Oldenrs.

. 4. Subsequent to taklng deJ-ivery of the photographic equipment, Mr. Mal-lla

travelled on to Chicago and thereafter returned to Europe.

5. Pet i t ioner,  in his let ter of  January 28, L982 to the Audit  Divls ion,

asserted that he was assured by Oldenfs that because he was a foreigner,  that

he could obtain a refund by uslng the following method:

" (1) complete (Tax Departmentrs) Form ST-137
(ti) produce the goods to the Customs Department of the

airport at time of departure
(iif) have the ST-137 stamped as evidence that the goods were

being shipped out of the U.S.
(iv) send the form to the (Tax Department) dul-y conpleted and

itenr ized as soon as possible after I  had lef t  New York. ' l

Pet i t ioner foLlowed these instruct lons including havtng the U.S.

Customs at OrHare Fleld stamp hls appl- icat lon for refund (October 30, 198f).

CONCLUSIONS OT LAW

A.  That  sec t ion  1101(b) (5 )  o f  the  Tax  Law def ines  a  sa le  as  " (a )ny

t rans fer  o f  t l t le  o r  possess ion  or  bo th . . . t t .

Sales and use tax regulations expJ-ain further that the tax is due at

the point of transfer of possesslon and that the tax ls a destlnation tax aa

folLows:

ttA sale is taxable at the place where the tanglble personal property
or service ls delivered or the polnt at which possession Ls transferred
by the vendor to the purchaser or his designeer '  [20 NYCRR 526.7(e)(1)] .
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ilThe sales tax ls a fdestlnatlon taxr, that is the polnt of delivery
or poLnt at which possesslon ls transferred by the vendor to the
purchaser or designee controls both the tax incident and the rate of
tax . r r  [20  NYCRR 525.2(a)  (3 )  ]

B. That petitioner dld take possession and control of the photographic

equipment prior to Leaving New York State and, therefore, ls liable for the

sales tax.

C. That the petltLon of Wllfred Mallla ls denl.ed and the refund denial

issued on December 2, 1981 ls sustained

DATED: AJ-bany, New York STATE TAX COMMISSION

t'trAY 2? 1983
PRESIDM'IT

).*-----


