
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

ITay 27, 1983

MCT Infornation Systems, Inc.
8 Stanley Circle
Latham, NY 12110

Gentlenen:

Please take not ice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the compuLation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Building lf9 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

cc: Pet i t ioner 's Representat ive
David tr. Evans
Urbach, Kahn & l./erlin,
66 State St .
Albany, NY L22A7
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

MCT fnformation Systems, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Las' for the
Per iod  L2 /  1 /76-111 30  /79  .

AFFIDAVIT OF I{AIf,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon MCT Information Systems, Inc.,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

MCT Information Systems, fnc.
8 Stanley Circle
latham, NY 7271,0

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exclusive care and cui lody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before rne this
27th day of May, 1983.

AUTHORIZBD TO ADM
OATHS PI,JRSUAI{T TO
SECTION r74

ISTER
TA.X IJAW



STATE OT NEW YORK

S?ATE TAX COMMISSION

In the Matter of the Petition
o f

MCT Information Systems, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  r2 l  L176-L t  /  30  /79  .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
nail upon David L. Evans the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

David L. Evans
Urbach,  Kahn & Wer l in ,  P .C.
66  Sta te  S t -
Albany, NY 12207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exclusive care and cuitody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said $rrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
27th day of May, 1983.

AUTHORIZED TO ADTINI
OATHS PTIRSUANT TO TAX lItW
sEcuoN r74



STATE OF NEI{ YORK

STATE TAX COUMISSION

In the Matter of the Petition

o f

MCT INFoRMATI0N SYSTEMS, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period Decenber 1, 1976
through November 30, 7979.

DECISION

Peti t ioner,  MCT Information Systems, fnc.,  8 Stanley Circle,  Latham, New

York 12110, f i led a pet i t ion for revision of a deterninat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

December 1, L976 through November 30, tg79 (Fi le No. 41499).

A formal hearing was held before Frank Landers, Hearing Off icer,  at  the

offices of the State Tax Comrnission, Building /19, State Campus, Albany, New

York, on August 12, 7982 at 9:1-5 A.M. Pet i t ioner appeared by Urbach, Kahn &

werl in,  PC (David l .  Evans, Esq.).  The Audit  Divis ion appeared by paur B.

Coburn, Esq. (Lawrence A. Newman, Esq. ,  of  counsel) .

ISSIIES

I. t{hether the Audit Division accurately determined the sales and use tax

l iabi l i ty of  pet i t ioner,  MCT Information Systems, Inc.,  for the period December 1,

1976 through November 30 , 1979.

I I .  l r lhether the penalt ies imposed pursuant to sect ion f f45(a) of the Tax

Law and interest in excess of the minimum statutory rate should be waived.

FINDINGS OF FACT

1. Pet i t ioner,  MCT Information Systems, fnc. (hereinafter "HCT") is a New

York corporation engaged in serling computer hardware and software.
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2. 0n Aprl l  20, 1.980, as the result  of  an audLt,  the Audit  Dlvls ion

issued a Notlce of Determinatlon and Demand for Payment of Sales and Use Taxes

Due against MCT assert lng a tax due of $48,822.71, plus penalty and lnterest of

$L7,244.83, for the period December 1, 1976 through Novenber 30, L979.

3. The Notlce was issued under sectlon 1138(a) (1) of the Tax Law lnasmuch

as MCT falled to flle sales and use tax returns for the quarterly periode

Decenber 1, 1976 through November 30, Lg7g. The amount of tax due was deternLned

from availabl-e saLes records slnce MCT falled to keep records as required by

sect lon 1135 of the Tax Law.

4. MCT has taken Lssue wlth 13 sales llsted on the audlt workpapers for

the reasons stated ln the sumary that foll-ows:

Sale Sales Prlce

Dunn Geoscience
Ashton Companies
Loitersteln & Cohan
Saxton
Dynamlc Fuel, Inc.
Sill-ernan & Morrow
Coffee Systems
Ackner Fuels
Congress Gas & Ol l
Rlst  Frost
Ackner Fuels
Fred Col l ins
Riverside/Congress & Glens Fal1s

Distr lbut lng

$15 ,195 .00
10 ,000 .  00
18 ,  200 .  00
1  2 ,  500 .  00
15 ,  190 .  00
L7  ,325 .00
27 ,000 .00
40 ,400 .00
36 ,090 .00
49 ,  705 .  00

I  13 .00
150 .00

1  ,  990 .00

ObJect lon

Sale for resale
Custom software
Out-of-state sale
Sale for resal-e
Sale for resale
Out-of-state sale
SaLe for resale
Not MCT sal.e
Dupllcation
DupI-lcation
Duplicatlon
Dupllcatlon

Dupl lcat ion

5. Properly conpleted resale certlflcates lrere subnitted at the hearlng

for the Dunn Geosclence and Dynamlc Fuel, Inc. sales. A regal-e certlflcate

tendered by Multl-State Leasing Corporation and an exempt use certlflcate denotlng

resale and prepared by General Electrlc Credit Corporatlon lrere subnltted for

the Saxton and Coffee Systems sales respectively. No adequate documentary

evl.dence nas presented to show that the sales llsted on the audlt worksheet

were other than to Saxton and Coffee Systems.
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6. A |tSale Agreementrr wlth Ashton ConpanLes, Inc. was presented whlch

shows the sale of software for accounts receLvable, degree day schedullng'

accounts payable, general ledger, payroll and inventory controL invoiclng for

the amount of $10,000.00. The software rras speclf ical ly tal lored to f l t  the

customerrs specif lc data procesdlng requlrements.

7. MCT contended that the Loitersteln & Cohan sale Lnvolved a dellvery to

the State of Vermont and that the Slll-ernan & Morrow sale lnvol-ved a dellvery

to the State of New Jersey. No documentary evidence was offered to verlfy said

out-of-state deLLverles.

8. MCT argued that the Ackner Fuels sale was the sal-e of another company

made prlor to MCTrs exlstence and that Lt inherlted the obllgatlon to service

the computer hardware sold to Ackner Fuel-s. The sale to Ackner Fuel-s took

pl-ace on February 28, L977, which was prior to MCTrs incorporation on or about

September 14, L977. The sale was, however,  involced upon MCT Letterhead. Said

lnvoice was preserved as a business record in the files maintal.ned by MCT.

9. It was shown that the Congress Gas & O11 sal-e of hardware and software

in the amount of $36,090.00, the Ackner Fuels sal-e of r lbbons and dLsc cartr ldges

ln the amount of $113.00 and the Fred Col-lins sale of maintenance in the amount

of $150.00 had been dupl lcated on the audit  workpapers.

10. The audit  workpapers exhibl t  a Rist  Frost gale on Aprl l -  3,  1978 of

computer hardware for $49,705.00 and a Rist  Frost sale on Apri l  23, L979 of a

computer for $51'950.00. There further appears a Congress sale on December 15,

1977 of a basic dlsplay, a Congress sale on February 28, L979 of a CRT devlce,

a Glens Fall-s Distrlbuting sale on December 27, 1977 of a basic display, and a

Rlverside sal-e on December 27, 1977 of a basic display, each ln the amount of

$1r990.00. No evidence was presented to show that these were dupl- icated sales.
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11. MCT was, for the perlod under revlew, anare of lts sales and use tax

obl igat ions. MCT, in fact,  col l -ected the tax on sel-ected transact lons. MCt

did not, however, reglster as a vendor for sales tax purposes, fl1e the reguired

tax returns or remlt the tax that it had collected.

CONCLUSIONS OF LAW

A. That sectton 1132(c) of the Tax Law provides, in part ,  that a vendor

shal-l- not be responsible for coll-ection of tax where the purchaser furnlshes a

cert i f icate of resale ln proper form.

B. That the tax determlned due on the Dunn Geosclence and Dynamlc Fuel,

Inc. saLes ls cancelled since MCT received properly conpleted resale certificates

from these purchasers. MCT is responsible for the tax on the Saxton sale for

the certificate it received was from Multi-State Leaslng Corporation. MCT ls

responsible for the tax on the Coffee Systens sale for the cert i f icate Lt

recelved was from General Electric Credit Corporatlon.

C. That sectlon 1105(a) of the Tax Law inposes a sal-es tax upon every

retail sale of tangible personal- property.

D. That slnce the software sold to Ashton Companies, Inc. was developed

specif lcal ly for the customerrs use, the software const i tutes lntanglble

personal property and is not subJect to the tax.

E. That 20 NYCRR 525.2(a) (3) provldes rhat rhe sales tax ls a dest lnat ion

tax and as such the polnt of del-ivery or polnt at which possession is transferred

by the vendor to the purchaser or deslgnee controls the tax lncident.

F. That the sales to Lolterstein & Cohan and SlLlerman & Morrow were

dellvered in New York State. That the petltloner falled to sustain the burden

of proof requlred to show that the tanglble personal property was dellvered to

the customer outside of New York State.
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determlnation of addltional tax due was decided rrfron such

be avall-ablerr ln accordance wlth sectlon 1138 of the Tax Law

provlng that an error exlsts in the determlnation is upon

H. That MCT has establlshed the existence of error ln the determiaation.

The Congress Gas & 011- sale of $36,090.00, Ackner Fuels sale of $113.00 and the

Fred Coll-ins sale of $150.00 were recorded twtce on the audit workpapers and,

consequently, tax rras assessed a second time on these saLes. UCT falled to

estabLLsh that there was a duplication of the Rist Frost, Rlverside, Congress

or G1ens Fal ls Dlstr ibut ing sales.

I. That generally, an organLzatlon which has held ltself out as a corpor-

ation ls estopped from denying the l-egallty of lts corporate exLstence. (See

In re Gold Deposl tory Unl imi ted of  Amer ica,  106 Misc.zd 992.  See aLso Uni ted

Sta tes  v .  Theodore ,  479 F .2d  749,753. )  Pet i t ioner  en tered  in to  a  taxab le

transaction with Ackner Fuels under petitlonerrs corporate name prlor to lte

actual incorporation and fll lng wlth the Secretary of State. Such holding

itself out as a corporation now estops petitloner from denying lts corporate

existence in order to escape l ts sales tax Llabi l i ty.  Pet i t ioner presented no

evl-dence to demonstrate that it nas not the vendor in the aforesald sale.

Therefore, the Ackner Fuels contract rras properly lncluded in conputing petl-

t loner fs  tax  l lab t l l t y .

J. That sectlon 1145 of the Tax Law provides that under approprlate

clrcumstances the Tax Cornmisslon may remit al-I- or any part of penalty and that

portlon of interest in excess of the minimum statutory lnterest. However,

there is no authority' elther judiclal or statutory, requirlng such a reductlon

( l t" t t . r  
" f  

C. U. t t . i r  ,  66 A.D.zd, 499, nodif ied

on other grounds 50 N.Y.2d 438).
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K. That the reduction of penalty and lnterest is unwarranted ln view of

Finding of Fact rr11rr.

L. That the petition of MCT Infornatlon Systems, Inc. is granted to the

extent lndlcated in Conclusions of Law rfBrr, trDrr and rrHrr above; that the Audlt

Divlsion is hereby directed to accordingly nodlfy the Notice of Determination

and Demand for Payment of Sales and Use Taxes Due issued April 20, 1980; and

that except as so granted, the petitlon is ln aLL other respects denied.

DATED: Albany, New York STATE TAx COMMISSION

MAY 2 ? 1983
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