
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 28, 1983

locy Development, Inc.
P .0 .  Box  146
Mayville, NY 14757

Gentlemen:

Please take notice of the Amended Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Cornmission can only 6e instituted uader
Article 78 of the Civil Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /f9 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COU}flSSION

Petit ioner' s Representative
Ralph J. Gregg
Albrecht, Maguire, Heffern & Gregg
2100 Main Place Tower
Buffalo, YY 142A2
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMUISSION

In the llatter of the Petition
o f

Locy Developnent, Inc. AFFIDAVIT OF HAITING

for Redetermination of a
of a Deternination or a
under Article 28 & 29 ot
Per iod  3 l I /75  -  8 /31 /78 .

Deficiency or a Revision
Refund of Sales & Use Tax

the Tax Law for the

further says that the said addressee is the petitioner
address set forth on said wrapper is the last knor+n address

State of New York
County of Albany

- Connle Hagelund, being duly sworn, deposes and says that she is an
eTployee of the State Tax Comurission, over 18 years of age, and that on the
28th day of September, 1983, she served the wilhin noticE 6f Anended Decision
by certified mail upon Locy Development, Inc., the petitioner in the within
procee{ing, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Locy Development, fnc.
P .0 .  Box  146
Mayville, NY 14757

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(pos_t- office or official depository) unael the- exilusive care and cuiiody of
the united states Postal service within the state of New York.

That deponent.
herein and that the
of the petit ioner.

S$orn to before me this
?8th day of $eptember, 1983.

Z*--,n'^*U
AUTHORIZED fO ADTINISIER
0ATllS PURSUiII{1 I0 TfX I}AW
sEcfr0lr r7{



STATE OF NEI{ YORK

STATE TAX COMMISSION

-tn the l{atter of the Petition
o f

locy Development, fnc.

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  311/75  -  8 /31 /78 .

AFFIDAVIT OF }IAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
enployee of the State Tax Comission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Anended Decision
by certified mail upon Ralph J. Gregg the representative of the petitioner in
the within proceeding, by enclosing a true cbpy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Ralph J. Gregg
Albrecht, Maguire, Heffern & Gregg
2100 Main Place Tower
Buffalo, NY 14202

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent .further says that the said addressee is the representative
of the petitioner herein and that th€ address set forth on said wrapper is the
last known address of the repre$entative of the petitioner,

Sworn to before me this
28th day of Septenber, 1983.

AUTI{OBIZED TO.S#NftiEh,
!ffiif{ffihrftril&rqtrr



STATE

STATE

0F NEtrt y0nK

T$( COMMISSION

fn the Matter of the Petition

o f

tocY DE\IE[0P]1ENT, INC.

for Revision of a Determination or for Refund
of Sales and Use faxes under Articles 28 and
29 of the Tax law for the Period llarch l, lg75
through August 31, 1978.

AI{E}IDED
DECISIOI{

Petit ioner, Locy Developnent, Inc., P.0. Box 146, l layvi l le, New York 14757

filed a petition for revision of a deternination or for refuod of sales aad use

taxes under Articles 28 and 29 of the Tax Law for the period.March 1, 1975

through August 31, 1978 (Fi le No. 31294).

A small clains hearing was held before Arthur Johbson, Ilearing Officer, at

the offices of the State Tax Comission, 65 Court Street, Buffalo, New Yorh, oa

May 11, '1.982 at 2:45 P.U. Petitioner appeared by Ralph J. Gregg, Ese. The

Audit Division appeared by Paul B. Coburn, Esq. (Patricia Bnrnbaugh, Esq., of

counsel ) .

ISSttE

Idhether intercorporate charges for maintenance services are subject to

sales tax.

FINDINGS OF FACT

1. 0n Decenber 18, 1979, as the result of an atrdit, the Audit Division

issued a Notice and Demand for Payneat of Sales and Use Tares Due agaiast

petitioner, locy Devel-opnent, fnc., covering the period March 1, 1975 through

August 31, 1978 for taxes due of 921021.39, plus interest of 9484.26, for a

to ta l  o f  $2 ,505 .65 .
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2. PetLtloner tinely applied for a revlsion of the deternlnatlon of

deflciencles ln eales tax alleglng, lnter alia, that the Statute of Llnltattone

had explred as to certaln perlods; but thereafter conceded at the hearlng that

the above notlce lras tlmely as to all the perlods.

3. PetJ-tioner exeeuted consents extendl.ng the perlod of llmltatlon for

asaesament of saLes and use taxea for the perlod March l, 1974 through Februaty 28,

L977, to Decenbet 20, L979.

4. County Devel-opment SewLces, Ine. whol-ly-ovned Chautauqua LahesLile

Estates, Inc, (rrGhautauqua") whlch wtrolJ.y-owned Locy Development' Inc.

Chautauqua ls concerned prinarily with provlding the financlng for a

condomlnium project known as Ghautauqua Estates Ln Chautauqua, New York.

Petltloner owns the land t goLf course, restaurant, farntrouse, barn and malntenance

bulldlngs and 93 acres of vacant Land. Chautauqua and petltl.oner entered lnto

and forned a jolnt venture known as Locy Venture Co. (rrVenturett) to develop

Chautauqua Estates. Venture was responslble for constructlon, sales and

management of the proJect.

5. Malntenance servlces for the golf course and buLldl-nge owned by

petltioner rrere provlded by personnel carled on the books and records of

Venture for payroll- taxes, unenploynent lnsurance and the llke. The same

personneL perforned malntenance servlces on the condomlnlum propertles of

Venture.

Venture allocated the gross wages of the malntenance personnel between

the Jolnt venture and petitioner ln proportlon to the servlces provlded to

each. Venture dld not keep detalled records of the actual hours the nalntenance

personnel worked for each entity. Instead, the allocatlon percentage wae
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estimated by nanagement. The day-to-day operations of both Venture and petitioner

were manasei by the same person.

6. The maintenance charges referred to above were never biIled by Venture

to petitioner, but rather were reflected in the forn of bookkeeping journal

entries recorded on the books of petitioner and Venture. Venture charged its

proportionate share of the maintenance payroll to its payroll expense and the

amount alloqated to petitioner was charged as an account receivable. Petitioaer

recorded its share by debitiog an e{pense accourt (no dgscriptive title) and

crediting an accolrrt payable to Venture for the same ilnouat. The cash account

was used to record the reimbursement to Venture.

The managing partner of the Buffalo Office of Peat, Marwick, l{itchell

& Co. testified that based on 22 years of erperience as a certified public

accountant (1) the accounting treatment of the transaction was correct and that

he knew of no other accouoting treatnent it could be given; (2) that this is

the type of payrol"l Brocedure he would reconmend in an affiliated conpany

situation because of its siqrlicity -- the elimination of all duplication by

having one rrayroll recording, one payroll and one payroLl eystem and (3) that

the nonenclature used for the account on the books of locy Developnent, fnc.,

whether it be called payroll erpense, payroll naintenance, maintenance payroll

or sirryIy maintenance, ltas irrelevant as long as it indicated yhat the expense

was for and the cost could be traced to deternine incone.

The Audit Division deternined tbat the foregoing transactions constitute

sal-es of services subject to the tax irrposed under section 1105(c)(5) of the

Tax Law. The taxability of the type of services perforned or the anount held

subject to tax are not in dispute. Io addition, uae taxes fouad due of $346.76

on expense purchases are not at issue and pgtitioner has nade palment thereof.
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The Audit Division conceded that the notice shourd be adjusted to

paJlment.

reflect this

7. Petitioner took tbe position that the intercorporate charges were oot

taxable in that (r) it enployed the mainteuaace personnel part-time and such

personnel were also part-tine euployees of Venture which created an employer-

enployee relationship with both, and (2) tbe maintenance services were rendered

by individuals (part-time employees of Venture and itself) who were aot in a

regular trade or busioess offering their services to the public.

8. The purpose of using Venture as the disbursing entity for payroll was

to avoid duplication of paychecks, V-2rs, withholding tax returns aod similar

reports. This is a common practice when two or more reiated business etrtities

are under common control.

9. Venture performed no maintenance service for any person or firn other

than for petitioner and did not at any time hold itself out to the public as

being available for maintenance service.

lloreover, the maintenance personnel carried on the payroll of Veoture

were not in a regular trade or business offering their services to the public.

10. Included in pet i t ioner 's br ief  were proposed f indings of fact as to

which this Commission rnakes the following rulings:

a) Proposed f indings 1 through 5, 8 through 19, 21, 29, 24, 26 through

28 are adopted and have been incorporated into this decision.

b) Proposed findings 20, 30 and 31 are rejected as being conclusory in

nature.

c) Proposed findings 5 and 7 are rejected as being contradictory to

Exhibit I which shows the relationship of four entities, County Development
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Service, Inc., Chautauqua Lakeside Estates, Inc., tocy Developnent, Inc.

and Locy Venture Co.

d) Proposed findings 22 and 25 are reJected as trot supported by the

evidence.

e) Proposed findings 29, 32 througb 37 are rejected ac being hypothe-

tical and/or argumentative and not proper findings of fact.

CONCLUSIONS OF tAT{

A. That section 1101(b)(5) of the Tax f,aw defines ilsale'r to ioclude

rr. . . the rendering of any service, taxable under this art ic le,  for a considerat i .otr

or any agreenent therefor.'r

B. That sect ion 1105(c)(5) of the Tax Law inposes a tax on "[ tJhe receipts

from every sale.. .  of  the fol lowing services:

(5) ffHaintainiag, servicing or repai"ring real- property, property or
land,.. but excluding senrices rendered by an individual who is not
in a regular trade or business offering his services to the public

Wates, salaries and other conpensation paid by an employer to aa
employee for performiag as an enployee the services described in
paragraPhs (1) through (5) of subdivision (c) are not receipts
subject to the taxes imposed under such subdivision.rt

C. The exclusion for an individual who does not offer services to the

public in a ;egular trade or business is linited to individuals who do occasional
I

odd jobs in their spare time and who do not regularly perform such services

either in their  own business or as an enployee. IZa NSCRR 527.7(c)(f) l

D. That an enployer-employee relationship did not exist between petitiooer

and the individuals performing naintenance services; that said personnel were

employed by and their wages paid by Locy Veature Co., a separate aad distiact

business entity.

That the bookkeeping entries resorded on petitionerrs books and

records as set forth in Finding of I'act tf6tf effectuate a trgale of servicestt
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between locy Venture Co. and petitioner within the

sect ions 1101(b)(5)  and f105(c)(5)  o f  the Tax Law.

Associates,  State Tax Comiss ion,  March 5,  1981.

State Tax Comnission, Apri l  9, 1982.)

Matter of Central Markets fnc .  ,

neaning and intent of

of 107 Delaware(ULtlqr

That Venture provided maintenance services on a regular, contiauous basis

for petitioner and as such, does not qualify for the exclusion under section

f105(c)(5) of the Tax Law for an individual who is not i.n a regular trade or

business offering his services to the public.

supra.

Mqtter of 107 Delaware Associates,

E. That pet.itioner did not pay sales tax to Venture oo the maintenance

services and therefere, it is liable for said taxes in accordance with section

1133(b) of the Tax Law.

f. That the petition of Locy Development, fnc. is deaied and the Notice

qnd Denand for Palment of Sales and Use Taxes Due issued Decenber 18, 1979 is

sustained.

DATED: Albany, New York STATE TN( COMI{ISSION

sEP 3 S 1983
PRESIDENT
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