
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  13,  1983

Car l  J .  l i ca ta ,  E t  A l
d/b/ a Jiffy Mart
255 l{a1nut St.
lockport ,  NY 14A94

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Connission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and I'inance
Law Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 1.2227
Phone /l (518) 457-2070

Very truly yours,

STATE TA)( COMMISSION

Petitioner I s Representative
Vincent J. Sanchez
Magavern, Magavern, Lowe, Bei lewech, Dopkins & Fadale
20 Cathedral  Park
Buffalo, NY 14202
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX CO},IMISSION

In the Matter of the Petition
o f

Car I  J .  L ica ta ,  E t  A l
dlb/a Ji f fy Mart

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
e/ t l76-8 /3717e.

AFFIDAVIT OF }IAITING

State of New York
County of Albany

connie Hagelund, being dury sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 13th day of July,  L983, she served the within not ice of Decision by
cert i f ied mai l  upon Carl  J.  Licata, Et Al ,  d/b/a Ji f fy l lart ,  the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Car l  J .  L ica ta ,  E t  A l
dlb/ a Jiffy Mart
255 Walnut St.
Lockport, NY 14094

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the united states Postal service within the state of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said ldrapper is the last known address
of the pet i t ioner.

Sworn to before me this
13th day of July,  1983.

INISTER
U,rrllT

AUTHORT
OAT}IS
SBCTIOI,IL74

O TAX IJIW



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Car l  J .  L ica ta ,  E t  A I
dlb/a Ji f fy Mart

for Redetenninat ion of a Def ic iency or a Revision
of a Detenninat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  9 / 1 / 7 6 - 8 / 3 U l g .

AIT'IDAVIT OF MAITING

State of New York
County of Albany

connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 13th day of July, 1983, she served the within notice of Decision by
certified rnail upon Vincent J. Sanchez the representative of the petitioners in
the within proceeding, by enclosing a true copy thereof in a secuiely sealed
postpaid vrrapper addressed as fol lows:

Vincent J. Sanchez
Magavern, Magavern, Lowe, Bei lewech, Dopkins & Fadale
20 Cathedral  Park
Buffalo, YY L4202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and custody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
rast known address of the representative of the petitioner.

Sworn to before me this
13th day of July,  1983.

INISTER
OAIHS PURSUA}II
SECTION 174

TO TA1( IJIW
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon :

o f :

CARL J. LICATA, JOSEPH S. LICATA, : DECISION
THOI,IAS J. LICATA and SALVATORE W. LICATA

dlbla JIFFY MART :

for Revislon of a Determination or for Refund :
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period Septenber 1, L976 z
through August 31, L979.

Pet i t ioners, Carl  J.  Llcata, 26 Eisenhower Drlve, Lockport ,  New York

14094, Joseph S. Licata, 5728 Leete Road, Lockport ,  New York 14094' Thomas J.

Llcata, 384 East Avenue, Lockport ,  New York 14094 and Salvatore W. Licata'  55

Grasmere Road, Lockport ,  New York 14094, dlb/a Ji f fy Martr  255 Walnut Street,

Lockport ,  New York 14094, f i led a pet i t lon for revlsion of a determinat ion or

for refund of sales and use ltaxes under Artl-cles 28 and 29 of the Tax Law for

the  per iod  Septenber  1 ,  L976. - th rough August  31 ,  1979 (F i le  No.  31531) .

A fornal hearlng was heid before Arthur Johnson, Hearing Offlcer, at the

off lces of the State t .*  Corrassion 65 Court  Street,  Buffalo,  New York, on

Sept,ember 15, L982 at 1:15 P.F;. ,  wlth al- l  br iefs to be submltted by Novenber 30'

Lg82. Petitioners appeared by:Vincent J. Sanchez, Esq. The Audtt Divlelon

appeared by Paul B. Coburn, Esq. (Patr ic ia Brrmbaugh, Esq.,  of  counsel) .

Whether the Audlt Divislon was authorlzed to use a |ttest perlodtr and

markup audlt as a basis for deternlnlng additional sales taxes due when petltloner

maintalned conplete books and records.
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FINDINGS OF FACT

1. Pet i t loners, Carl  J.  Licata, Joseph Licatar Thomas J. Licata and

SaLvatore I{ .  Llcata, dlbla Jl f fy Mart,  operated t l ro grocery stores and a

Hallurark card store in Lockport, New York. One of the grocery stores was

closed Ln November 1978. Petitloner reported the sales fron the three businesses

on a consolldated sales tax return.

2. Petltioners executed a consent extendlng the perlod of Linitation for

assessment of sales and use taxes for the perLod at issue, to Decenber 20,

r  980.

3. On July 21, 1980, as the resul-t of an audlt, the Audlt Dlvislon issued

a Notlce of Deternlnation and Demand for Paynent of Sales and Use Taxes Due

agalnst pet i t ioners covering the perlod September 1, 1976 through Auguet 31,

L979 for taxes due of $32,048.07, plus mlnlmum statutory interest of  $6,699.82'

f o r  a  t o t a l  o f  $ 3 8 , 7 4 7 . 8 9 .

4. Pet l t ioners maintalned the fol1-owing books and records for audlt :

cash receipts and disbursement Journals, cash regLster tapes, daily and monthly

sales summarliesr purchase inr,'oices, sales and income tax returns.

The Audlt Dlvision reconciled gross sales and sales tax collected for

each store from the cash recelpts journal wLth sales tax returns f i led. Cash

register tapes were compared to dall-y sales sumaries and to the cash recelpts

journal wlth no dlscrepancies noted.

A markup test was performed for sel-ected ltems sold ln the card store.

The test revealed an average markup of 7L.2 percent. Petitioners books and

records ref lected a markup of 68.1 percent and therefore, the audltor accepted

the accuracy of the sales reported for the card store.
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For the grocery store operations, the audltor analyzed purchase

lnvoices for the months of Septenber L977, Aprll L979 and July 1979 to determlne

purchases of items that would resul-t in taxable sales when resold. The purchaees

ltere categorized as fol lons: c igarettes -  $27,929.05'  beer -  $241206.82, soft

d r inks  -  $15,938.00 ,  g ree t ing  cards  -  $492.81 ,  paperbacks  -  $2 ,130.29 ,  candy  -

$6r804.20 and miscel laneous - $8r717.04. Sald purchases of taxable l tems

represented 51 percent of total purchases for the sample months. Markup

percentages rirere computed for each category of purchases based on costs and

se1L1ng prlces ln effect at the time of the audit. The resultant markups were

applled to the above eategories of purchases to deternine a weLghted average

markup of 35.6 percent.

The Audlt Divislon applled 51 percent to total purchasee from the

disbursements journa1 to arrLve at taxable purchaees of $1r10819I4.97. The

weighted markup of 35.6 percent was applled to taxable purchases to determine

taxabl-e sales of $1,4791647.7L (al lowances nere made for enployee dlscounts and

plLferage).  Pet i t loners reported taxable sales of $1,02L,817.96, leavlng

addit ional-  taxable sales of $457,829.75 and tax due thereon of $32'048.07.

5. Petitioners argued that the books and records maintained were complete

and adequate and that, from such records it was posslbJ"e to verlfy taxable

sal-es receipts without resort ing to test per lod audlt  procedures. Therefore,

the audit procedures Lacked a ratLonal basls for appl-icatlon and were inproperl-y

appl ied.

The Audit Divlsion took the posltion that the cash register tapes did

not identify the specific item sold and therefore the audLtor was unable to

verify that sales tax lras properly charged on taxable items. The Audit Dtvlsion
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maintained that such an omission from the tape necessltated the use of tests to

veri fy taxable sales.

6. Pet i t lonersr cash regLsters produced both a detal led tape which is

glven to the customer showing each transaction with appllcabl-e sales tax and a

summary tape showing total sales and sales tax collected by categorles. The

cash reglster tapes categorlzed sales as follows: health and beauty alds,

ftozen foods, produce, taxabl-e groeerl.es, nontaxabl-e grocerles, magszlnes, soda

pop, beer, candy, dairy and meat. The sumary tapes were avallable to the

auditor for the entire perlod under review.

The sunrmary tapes were petitioners' source of recording saLes on the

daiLy sales sumary and ln the cash receipts Journal fron which quarterLy eales

tax returns ltere prepared.

7. Taxable sales reported by petitioners for the grocery stores over the

audit perlod averaged 40 percent of gross sales.

8. Notwithstanding pet i t ionersr posi t ion with respect to the use of a

test period audlt, petitioners argued that the audit did not adequately provide

for employee purchases and theft and did not give consLderation to "loss

leaderstt and inventories.

Petltioners produced no evidence to support the foregoing argument.

CONCLUSI0NS 0F LAI^I

A. That al-though there ls statutory authorlty

periodtt to determine the amount of tax due, resort

tax liabillty nust be founded upon an insufflclency

for the use of a rr test

Eo thls method of computlng

of record keeping which
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makes it virtually lmpossible to verify taxable sal-es receipts and conduct a

conplete audit  (Matter of  Chartair ,  Inc. v.  State Tax Conrmisslon, 65 A.D.2d'  44.

That from the cash register tapes retained by pet i t loners, the audit

Division could not determine lf sales tax was charged on all taxable items.

Therefore, such documents were lnadequate for verifying taxable sales or

ascertaining the exact amount of tax due.

B. That the audit  procedures set forth in Finding of Fact rr4rr  discl-osed a

slgniflcant variance with taxable sales reported (an increase of 45 percent) to

concl-ude that sales tax was not properly charged on all items subject to tax.

That such a discrepancy estabLlshed the inadequacy and unreliability of peti-

t ionersr books and records (Matter of  George Korba v. State Tax Conmlsslon, 84

A . D . 2 d  6 s 5 ) .

Accordingly, the deterninatlon of additional taxes due was proper in

accordance with the provlslons of sect i -on 1138(a) of the Tax Law (Matter of

Chartairr  gl fg,  Matter of  Sakran v. State Tax Conmission, 73 A.D.2d 989).

C. Ttrat the pet i t ioners fai led to sustain thelr  burden of showlng error

(Matter of  Manny Convissar v.  State Tax Comnission, 69 A.D.2d 929).

D. That the pet i t lon of Carl-  J.  Licata, Joseph S. Licata, Thomas J.

Licata and Salvatore W. Llcatar dlb/a Ji f fy Mart is denied and the Not lce of



Determination and Demand for Paynent

1980 ls sustained.

DATED: Albany, New York

JUL 131983

-9'

of Sales and Use Taxes Due issued July 21,

STATE TAX COMMISSION

PRESIDENIT

ISSIONER
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