
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 17, 1983

Libetty Natiioaal Baak & Trust Co.
424 Main St.
Buffalo, l[Y 14202

Gentlehen:

Pleaee take notice of the Decieioo of the State Tax Comiseion encLoged
herewlth.

You have now exhausted your right of review at the adninietrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decieiou by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and nust be comenced 1o the
Suprene Court of the State of New York, A1bany County, nithin 4 nonths frou the
date of this not ice.

Inquiries concerning the conputation of tax due or refuad allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation aod Finaace
Law Bureau - Litigation Unit
Building /f9 State Campus
Albany, New York 12227
Phone /l (518) 457-2Q70

Very truly yours,

STATE TAI( COI'MISSTOU

cc; Petitionerrs Representative
Jerome D. Adner
Jaeck1e, Fleiechman & llugal
700 Liberty Banh Bldg.
Buffalo, I{Y 142A2
Taxing Bureaut s Representative
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STAIE OF NEW YORR

STATE TAI( CO}TMISSIOT{

Ia the Matter of
of

Liberty National

tbe Patition

Bank & Trust Co.
ATTIDAVIT OF }IAILII{G

for Redeterqinatioa of a Deficiency or a Revision
of a Deternination or a Refund of Sa1es & Use Tax
rrnd61 Artlcle 28 & 29 of the Tax f,aw for the
Feriod 6/ l l75-5/31178.

State of l{ew York
County of Albanf

David Farchuck, being duLy sworn, deposes and says that he is a$ erployee
of the Departnent of Taxation and Finance, ovcr 18 years of age, and that pn
the 17th day of June, 1983, he served the within notice of Decisidn by
certified nail upon Liberty Natlonal Bank & Trust Co., the petitioner in the
wtthin proceeding, by enclosiag a true copy thereof ia a securely aealed
postpaid wrapper addressed ae follows: 

,
Liberty National Bank & Trust Co.
424 Main St.
Buffalo, NY 74202

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undet the exclusive care and custody of,
the uaited states Postal service within the state of New york. I

That deponent further says
herein and that the address set
of the petitioaer.

Sworn to before me thie
17th day of June, 1983.

,r T-1::" -1;,:.:i) ?0 ADMINISTER
0AtilS FURSUIJIT T0 IAI( IrAtl
SECTION 174

that the said addressee is tbe petitioner
forth on said wrapper is the laet known addreea

a ) ' , E \ n n

[/*-il {l-au]*./.-

Kry PW



STATE OT NEW YORI(

STAIE TAX CO!{HISSIO}I

fn tbe Matter of the Petition
o f

f,iberty fational Bank & Trust Co.

for Redeternination of a Deficiency or a Revision
of a Deterni,nation or a Refund of Saleg & Uee Tax
uoder Article 28 & 29 of the Tax law for the
Per iod  6 /U75-5131178,

ASTIDAVIT OF }IAILIIIG

State of l{ew York
County of Albany

David Parchuck, being duly sworn, deposes and saye tbat he ie an ertrlloyee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 17th day of June, 1983, b,e served the within aotice of Decision by
certified mail upon Jerome D. Adner the representative of the petitioner in tbe
within proceeding, by encloeiog a true copy fhereof io a securely sealed
postpaid lrrapper addressed as foLLowE:

Jerome D. Adner
JaeckLe, Fleischmaa & ltugal
700 Liberty Bank Bldg.
Buffalo, NY 14202

and by deposriting sa&e enclosed in a postpaid properly addreseed wrapper in a
(post office or of,ficial depository) under the exclusive care aad custody of
tbe United States PostaL service within the State of, fiew York.

That depouent further says that the said addressee is the
of the petitlioner herein and that the address set forth on said
last known alddress of tbe representativc of the petitioner.

represeatative
wrapper is the

Sworn to before me this
lTth day of June, 1983.

AU-THORIZED ?O ADMINISTER
g*lHl^luRsuANr ro Trx-di{sECTIotr 174



STATE OF NEW YORK

STATE TAX COUUISSION

In the Matter of the Petition

of

TIBERTY NATIONAI BANK AND TRUST COMPANY

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period June l, 1975
through May 31, L978.

DECISION

Petitioner, Liberty National Bank and Trust Company, 424 tlain Street,

Buffalo, New York 142A2, filed a petition for revision of a determination or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the period June L, 1975 through l lay 31, 1978 (Fi le No. Z7SS7).

A formal hearing was held before Julius E. Braun, Hearing Officer, at the

offices of the State Tax Commission, 55 Court Street, Buffalo, New York, on

Apri l  2L'  L982 at-  9:15 A.M. with al l  br iefs to be submitted by August l ,  1982.

Petit' ioner appeared by Jaeckle, Fleischmann & Mugel (Jerone D. Adner and Phitip

C1arkson, Esqs.,  of  counsel) .  The Audit  Divis ion appeared by Paul B. Coburn,

Esq. (Patr icf-a f , .  Brunbaugh, Esq.,  of  counsel) .

t tssue

hlhether the proceeds received from petitionerrs issuance of checks to

rrThriftiCheck" customers constitute receipts from the sale of tangible personal

property subject to tax under sect ion f105(a) of the Tax law.

FINDINGS OF FACT

1. On June 15, 
'J.979, 

as the result of an audit, the Audit Division issued

a Notice of Determination and Demand for Payurent of Sales and Use Taxes Due

against petitioner, Liberty National Bank and Trust Company. The Notice asserted



- .

tax due of $581229.22, plus simple interest of $12 1714.13, for the period

June 1, 7975 through May 31, 1978. Petitioner timely filed a protest thereto.

2. 0n audit of the books and records of petitioner, the Audit Division

determined that the proceeds received fron the issuance of "ThriftiCheckstt

represented receipts from the sale of tangible personal property. The petitioner

had considered the proceeds to be prepaid service charges exenpt from sales tax.

3. The petitioner contends that a service charge assessed by a bank to

recapture the costs of providing custoner checking services has and may take

on any one of several different forns. Its expert witness testified on the

progression of service charges starting with the flat service charge introduced

in the 1920rsr trP to the application of service charges to today's special

checking accounts. His testimony, support for which is contained in Principles

0f Banking 0peration, by the American rnstitute of Banking, was that:

"The service charges on special checking accounts are usually collected
by one of two methods, either by charging the accounts the fee at the
time each check was made or by selling the customer a book of blank
checks made up especially for this type of account.'t

4. During the period under revi-ew, the petitioner offered its customers a

special chec[<ing account known as a "ThriftiCheckt' account. The petitioner
I

collected thfee dollars upon delivery of a book of twenty checks to a "Thrifti-

Checktt  customer.

5. The Rules and Regulations for 'tThriftiCheck" accounts at the f,iberty

National Bank and Trust Company provided, i-n part:

"5. The special form of ThriftiCheck purchased from this Bank with
the depositorts name(s) and account number imprinted thereon must be
used to withdraw funds from a ThriftiCheck Account. If any other
form of check is used, this Bank reserves the right to pay or return
such check, and i f  paid, a service charge wi l l  be made to depositor 's
account for each check so processed. No refunds wi l l  be nade on
Iost,  destroyed or unused Thri f t iChecks. I f  a depositor spoi ls any
checks, they nay be returned for adjustment credit to account when
submitted with a reorder for checks.t t



- : -

6. An internal menorandr,rm of petitioner's dated January 23, 1979 fron a

C, Gag1io to a B. L. Kieffer provided, in part :

"1. When a customer closes his Thrifticheck (slc) account there is
no automatic refund for unused checks since nost Thrifticheck (sic)
accounts are closed through clearings, with a check drawing the balaace
to zero. We do not know if the account is actually closed since no
mininurn balance is required. For this reason, we maintain zero
balance accounts on our files for six (6) months. [,le also have no
way of knowing how many checks the customer has left.

If the custoner cones into a branch to close his account and
presents his unuse,il checks, a refund is processed to his aqcount.

2. lrlhen transferring the account to another ty?e service charge
account, branch offices process a credit to the ne!{ account for all
unused checks.rr

7. ft nras petitionerts testinony that although thc aforementioned was

prepared after the period of tine in question, the policy stated therein would

have been effective fot' the period June 1, 7975 through May 31, 1978, and that

refunds had, in fact, been made upon requests frorn customerg who nay have

closed accounts, in the amount of l0 cents per unused check.

8. Pet i t ioner 's co$ts to process a check belonging to a special  account

comes to approximately 17 cents, based on todayts standard cost for processing

an average checking account check. 0f said costs, the cost of the check itself

is 3 cents.

9. Pet i t ioner,  in purchasing "Thri f t ichecks",  paid sales tax on the

checksr cost to the pr inter.

10. Petitioner does not dispute the taxable status of the sale of inprinted

personalized checks. Said checks are of the type that contain a printed

address or a scene or drawing and were not available during the period in

question to customers with I'ThriftiCheckl' accounts.

11. Pet i t ioner at al l  t imes acted in good fai th.



- : -

coNcLUsIoNs 0r tAtd

A. That section 1105(a) of the Tax Law imposes a saLes tax upon the

receipts frorn every retail sale of tangible personal property. That petitionerts

proceeds frour the issuance of rrThriftiCheck't checks to its customers does not

constitute a sale of tangible personal property under section ff05(a) of the

Tax Law, but constitutes prepaid service charges exempt from sales and use

taxes .

B. That the petition of Liberty National Bank and Trust Company is

granted and the Notice of Determination and Demand for Payment of Sales and Use

Taxes Due issued June 15, 1979 is hereby cancel led in ful l .

DATED: Albany, New York STATE TAX COMMISSION

JUt\'l 1? 1983
PRESIDENT
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