
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 6, 1983

WiIlian Leudemann
d/b/a Country Tavern
756 Hotseblock Road
Farningvil le, NY 11738

Dear Hr. Leudemann:

P1ease take ootice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Connission can only be instituted under
Article 78 of the Civil Practice Laws and Rulee, and nrust be connenced in the
Supreme Court of the State of New York, Albany County, within 4 nontho fron the
date of this notice.

Inguiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - I,itigation Unit
Albany, New York 72227
Pbone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSIOI{

cc: Petit ioner's Repreeentative
Herbert Grodin
32 DeLaware Ave.
Jericho, Nf 11753
Taxing Bureau' s Representative



STATE OF NSW YORK

STATE TAX COI{IfiSSION

In the Hatter of the Petition
of

I{illian Leudemann
d/bl a Country Tavern

for Redeternination of a Deficiency or I Revision
of a Determinat,ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Period Ending 2/28/77 - tU30/79.

ATFIDAVIT OF }lAItI}{G

State of New York
Couoty of Albany

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within notice of Decision by certified
nail upon hlilliam Leudemannrdlbla Country Tavern tbe petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

t{i11ian Leudenann
d/b/a Country Tavern
756 Horseblock Road
Farmingvil}e, NY 11738

and by deposfi.ting same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal $ervice within the State of l{ew York.

That deponent further says
herein and that the address set
of the petit ioner.

$worn to before ne this
6tb day of May, 1983.

AUIHORIZED TO ADTI

that the said addressee is the petitioner
forth on said wrapper is the last known address

OATHS PUNSUAI'T IO trl
sEctroN l.7l

IrAn



In the Matter of the Petition
o f

William Leudemann
dlb/a Country Tavern ATT'IDAVIT OF }IAILING

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period Ending 2/28/77 - tU30/79.

State of New York
Couaty of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and tr'inance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within notice of Decision by certified
mail upon Herbert Grodin the representative of the petitioner in thl within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Herbert. Grodin
32 Delaware Ave.
Jericho, NY 11.753

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the exilusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitfl.oner herein and that the address set forth on said wrapper is the
last known apdress of the representative of the petitioner.

Sworn to before ne this
6th day of May, 1983.

AUTTTORISED TO ADilINI
0ATHS Pt RSUfNf l0 r.AX IlAil
SECTION 174
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STATE OF NEI{' YORK

STATE TAX COI'I}{ISSION

In the Matter of the Petition

o f

WIITIAM TEUDEUANN
D/B/A COI]NTRY TAVERN

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and 29
of the Tax law for the Period Decenber 1, 1976
through November 30, 1979.

DECISION

Peti t ioner,  Wil l iam Leudemann d/b/a Country Tavern, 756 Horseblock Road,

Farmingvi l le,  New York 11738, f i led a pet i t ion for fevision of a deterninat ion

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the period December 1, 1976 through November 30, t979 (Fi le No. 30950).

A snal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,  at  -  ,

the offices of the State Tax Commission, Two World Trade Center, New York, New

York on June 15, 1982 at 10:45 A.M. Pet i t ioner appeared by Herbert  Grodin, CPA

and Paul Beeber, Esg. The Audit Division appeared by Paul B. Coburn, Esq.

(frwin levy, Esq. ,  of  counsel) .

ISSIIES

I. trlhelther the Audit Divisionrs use of the markup method of audit as a

basis for determining pet i t ionerrs taxable sales was proper and, i f  so,

II. hlhether the additional taxable sales resulting from the use of such

procedure were correct.

FINDINGS OF FACT

1. Petltioner, William leudenann d/b/a Country Tavern, operated a restaurant

and bar located at 756 l lorseblock Road, Farmingvil le, New York 11738.
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2, On May 20, 1980, as the result  of  an audit ,  the Audit  Divis ion issued

a Notice of Determination and Demand for Payment of Sales and Use Taxes Due

against petitioner covering the period December 1, 1976 through November 30,

1979 for taxes due of 971261.59, plus mininum statutory interest of  $11092.49,

f o r  a  t o t a l  o f  $ 8 , 3 5 4 . 0 8 .

3. Petitioner executed a consent extending the period of lirnitation for

assessment of sales and use taxes for the period at issue, to December 20,

1 9 8 0 .

4. 0n audit ,  the Audit  Divis ion perforned markup tests for beer,  l iquor

and wine using purchases for the months of June, July and August, 7979. The

tests revealed a beer markup of 273.76 percent and a combined liquor and wine

markup of 313.17 percent.  The sel l ing pr ices of dr inks l /ere provided by

petitioner. The liquor markup was computed using a 1| ounce serving of liquor.

A 15 percent al lowance was given for spi l lage. The Audit  Divis ion est inated

the food markup at. L00 percent. The foregoing markup percentages were applied

to appl icable purchases for the audit  per iod to determine total  sales of

$465,997.73 .  Pet i t ioner  repor ted  sa les  o f  $364,103.00  fo r  the  same per iod ,

Ieav ing  add i t . iona l  taxab le  sa les  o f  $1011894.73  and tax  due thereon o f  $7r131.98 .

The Aud i t  D iv is ion  a lso  asser ted  use  taxes  o f  $129.61  based on  i t s

review of expense purchases for the test per iod of June, JuIy and August,  7979.

An error rate of .07943 was deternined for the test per iod and was used to

project the trse tax l iabi l i ty for the audit  per iod.

5. Pet i . t ioner did not retain cash register tapes and as a result ,  the

Audit  Divis ion could not independent ly ver i fy the sales recorded in pet i t ionerrs

books  and records .
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6. Petit ioner's books and records show food sales of $189,238.00 and food

purchases o{ $84r217.00, or a reported markup of 125 percent. Petit ioner made

several arguments affecting food cost, such as food given away at the bar and

food spoilage, to show that i ts food sales lrere $104,864.00. Since the books

and records show food sales of $1891238.00, petit ioner's arguments are without

mer i t .

The Audit Division estimated food sales of $155,473.00 and thereby

understated its assessment.

7. l,/ith respect to the liquor narkup, petitioner argued that it poured 20

drinks from a quart of liquor, rather than 20.86 as determined by the Audit

Division and that consideration was not given to its practice of giving a free

drink to a customer who purchased three drinks. Petitioner offered no substantial

evidence to support these argunents.

Petitioner agreed with the markup on beer computed by the Audit

Division.

8. The only item found subject to tax on the Audit Division's review of

expense purchases was trash removal services. Petit ioner paid the sales tax to

the vendor of such services.

CONCLUSI0NS 0F IAI{r

A. That pet i t ionerrs fai lure to retain cash register tapes as required

sect ion 1135 of the Tax Law jusi t i f ied the Audit  Divis ion's use of the audit

procedures founded on markup percentages to deternine beer and liquor sales

(Uat te r  o f  McCluskey ts  S teak  House,  Inc .  v .  F ta te  Tax  Comiss ion ,  80  A.D.2d

7131 Mat te r  o f  Mur rayrs  l i l i nes  and.L iquors  v .  S ta te  Tax  Commiss ioar  TS A.D.2d

947) .

by
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That. the audit procedure was reasonable under the circumstances and

that petitioner failed to overcome its burden of showing error (Matter of Manny

Conv issar  v .  S ta te  Tax  Commiss ion ,  69  A.D.2d 929) .

B. That.  in accordance with Finding of Fact "8",  the use taxes of $129.61

are  cance l led .

C. That. the petition of tdill iam Leudemant d/b/a Country Tavern is granted

to the extent indicated in Conclusion of Lard "B"; that the Audit Division is

hereby directed to modify the Notice of Deternination and Demand for PaSment of

Sales and Use Taxes Due issued May 20, 1980; and that,  except as so granted,

the pet i t ion is in al l -  other respects denied.

DATED: Albany, New York STATE TAX COMMISSI0N

MAY 0 6 1983
PRESIDENT
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