
_ _ i+

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 30, 1983

Kushner's Delicatessen, Inc.
185 Richards St.
Brooklyn, NY LI237

Gentlenen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revietr an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and nust be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9, State Campus
A1bany, New York 12227
Phone /i (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Irving Cimring
314  W.  53 rd  S t . ,  2nd  F I .
New York, NY 10019
Taxing Bureau' s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Kushner ts  Del icatessen,  Inc.

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Articfe 28 & 29 of the Tax law for the
Per iod 911176 -  2 /29180.

Kushner 's  De l ica tessen,  Inc .
185 Richards St.
Brooklyn, NY 11231

and by deposit ing same enclosed in a
post off ice under the exclusive care
Service within the State of New York.

AFFIDAVIT OF I'AIIING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
30th day of November, L983, he served the within notice of Decision by
cert i f ied mail upon Kushnerrs Delicatessen, Inc., the petit ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

postpaid properly addressed wrapper in a
and custody of the United States Postal

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the petit ioner.

Sworn to before rne this
30th day of November, 1983.

nister oaths pursuant to Tax Law section 774



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
of

Kushnerrs  Del icatessen,  Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 9/L/76 -  2 /29/80.

AFFIDAVIT OF MAITING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Courmission, that he is over 18 years of age, and that on the
30th day of November, 1983, he served the within notice of Decision by
certified mail upon Irving Cirnring, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Irving Cimring
314  W.  53 rd  S t . ,  2nd  F l .
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
30th day of November, 1983.

pursuant to Tax Law section 174



STATE.OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltlon

o f

KUSHNERIS DELICATESSEN, INC. DECISION

for Revislon of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 and 29 z
of the Tax Law for the Perl.od September 1, L976
through February 29, 1980. :

Pet l t ioner,  Kushnerrs Del icatessen, Inc. r  185 Rlchards Street,  Btooklyn'

New York LI23I, fl led a petition for revlsion of a determlnation or for refund

of sales and use taxes under Articles 28 and 29 of. the Tax Law for the perLod

September 1, 1976 through February 29, 1980 (Fl le No. 3L979).

A snall clalns hearing was held before Judy M. Clark, Hearing Offlcer, at

the offices of the State Tax Corrnlsgion, Two llorld Trade Center, New York, New

York, on May Ll ,  1983 at 1:15 P.M. Pet l t loner appeared by Irv ing Cimrlng'

C.P.A. The Audlt DlvisLon appeared by John P. Dugan, Esq. (PauL A. Lefebvre,

8"q . ,  o f  counse l ) .

ISSUE

I{hether taxable prepared food sal-es determlned by the Audlt DlvlsLon for

the entire audit period, based on a two-day observation, properly reflected

such sales made by petltloner.

FINDINGS OF FACT

1. On Septenber 19, 1980, the Audlt Dlvlsion lssued a Notice of Detcrmlna-

tion and Demand for Payment of Sales and Use Taxes Due agalnst Kushnerfs

Delicatessen, Inc. coverlng the perl-od September 1, 1976 through February 29,

1980. The NotLce was Lssued as a result of a fleld audlt and aeeerted addltional
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saLes and use tax  due o f  $171583.93 ,  p lus  pena l - ty  and ln te res t  o f  $8 '170.99 '

f o r  a  t o t a l  o f  $ 2 5 , 7 5 4 . 9 2 .

2. Petltloner executed a consent to extend the perlod of llnritatLon for

the l-ssuance of an aasessment for the perLod Septenber 1, 1976 through Auguat 31'

L979 to December 20, 1980.

3. On audlt, the Audit Dlvlslon found that petltloner dld not keep

records of its taxable sales separate from l-ts total recelpts. Taxable sales

!ilere estimated on sales and use tax returns fll-ed ranglng from 24 percent to 27

percent of gross sales.

In order to verlfy taxable sales reported, the Audlt Dlvislon reviewed

purchases nade during February and August, L979 and categotLzed the total

purchases as fol lows:

% of Tot.aL

Non-taxable on resale 40.227"
Food for sandwiches 30.66%
Beer 13.977"
Soda 4 .99"4
Clgarettes 10 . L6"A

A markup test was then performed uslng purchase lnvolces and seLling

prices from Februerrlr 1980. The Audit Dl-vlsLon found the following markups on

petitioner I s purchasea :

Markup

Beer 46.757"
Soda 52 .13%
Cigarettes 28.942

Using the aforesald percentages of purchases and narkups, the Audlt

Divislon determined taxabl-e sales other than prepared food to be $1001934.00

for the perLod September 1, 1976 through August 31, L979.
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An observatlon of prepared food sales was made on March 14 and March 17,

1980 of $261.38 and $200.96, respect lvely.  The Audit  Dlvielon averaged the two

days' sales and nuLtlplled $LL4.OO1 Uy the number of days the busl-ness operated

during the audlt period. The Audlt Dlvislon thereby determlned prepared food

sales of $176,550.00 for the period September 1, 1976 through August 31, L979

and total  taxable sales ot $277,484.00 for that per lod. Pet l t loner reportcd

taxable sales of $92,566.00 for the period September 1, 1976 through August 31'

1979, an error in reporting of 199.77 percent. The Audtt Dlvlslon updated lts

audlt findings to l-nclude Septenber 1, 1979 to February 29, 1980 by applytng

the error rate to taxabLe sales reported for the entlre audLt perlod and

determined additlonal taxable sales of $2131183.00 and sales tax due thereon of

$  1 7  ,  3 5 3 .  5 3 .

The Audlt Dlvlslon also determined use tax due of $230.40 on fixed

asset purchases whlch Ls not at lssue.

4. Petitioner contended that the audit results regardlng prepared food

sales is not valld because these sales nere computed fron two daysl observatl.ons

outslde the audlt perlod which have no sLgnlflcance to the audlt perlod iteelf.

Petitioner argued that costs and sell-ing prices rose durlng the audlt perlod

and that no conslderation was glven for bad weather when sales nlght have been

less than those determined per day. Petltloner offered no evidence of tncreaseg

in sales prices d.uring the audit perlod or any sales records l-ndlcatlng a

fluctuation ln sales. Petitloner admitted that lts prepared food sales could

not be deternlned exactly.

I' 
Apparently an error was made in averaging the tlro dayst sales.
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5. Petl-tioner also argued that such factors as sales of meat by the pound

which were not taxable and spoilage were not considered ln the audit flndings.

The audlt method enployed to determine taxable prepared food sales has no

rel-atlon, however, to nontaxable sales or purchases not sold.

6. Petittoner brought out the fact that lf prepared food sales were

deleted from the audLt flndlngs, lts taxable sales estimated on salee and use

tax returns filed would be nearly in agreement. Petltioner offered no evldence

of reasonable cause to warrant any reductlon of penalty and lnterest

CONCLUSIONS OF LAI{

A. That sectlon 1138(a) of the Tax Law provldes for the use of external

indices to determlne taxabl-e sales recelpts when returns filed are lnsufficient

or when an exact amount of tax due cannot be determlned from informatlon

available. (Chartair ,  Inc. v.  State Tax Conmlssion, 65 A . D . 2 d  4 4 ,  4 L L  N . Y . S . 2 d

4 1 .  )

B. That petitloner did not nalntain records sufficlent to deternlne the

exact amount of lts taxable sal-es. The audlt method employed by the Audlt

Dlvlsion uslng purchases to determLne the amount of taxable sales and an

observatLon of actual taxable sales of prepared food belng made was not an

unreasonable cal-culation. Exactness is not required when lt ls the taxpayerts

own faLlure to maintain proper records which prevents exactness Ln the deternl--

nation. (U.tt"t 
"f  

U"rt.rt t ,  r ,  44 N.Y.2d

Grant  Co.  v .  Joseph,  2 N.Y.2d L96.)

684; Matter oJ

That petitloner failed to show any error in the determlnation.
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C. That the pet l t lon of Kushnerrs

Notice of Determlnatlon and Demand for

issued September 19, 1980 is sustalned

thereon.

DATED: A1-bany, New York

NOv 30 1983

-5-

Dellcatessen, Inc. ls denled'

Payment of Sales and Use Taxes

wlth applicable penalties and

.

and the

Due

lnterest

STATE TAX COMT,IISSION

PRESIDENT
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