
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 12, 1983

Knickerbocker Field Club
c/o Desmond l.  Sinnons, Pres.
114 East  18th St .
Brook1yn, NY L7226

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Cornsrission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building if9, State Canpus
Albany, New York 72227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( CO}I}fiSSION

Petit ioner' s Representative
Marvin Friedman
104-43 Lefferts Blvd.
Richrnond HiII,  NY 11419
Taxing Bureau' s Representative

c c :



STAIE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Ihickerbocker Field Club

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/  1 /73-5 /3 l l t l  .

AFFIDAVIT OF IIAIf,ING

State of New York ]
ss .  :

County of A1bany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
l.2th day of December, 1983, he served the within notice of Decision by
certified mail upon Knickerbocker Field Club, the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Knickerbocker Field CIub
c/o Desmond L. Simmons, Pres.
114 East  18th St .
Brooklyn, NY 11226

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
12th day of Decenber, 1983.

Authorized to administer oaths



STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Petition
o f

I(nickerbocker Fie1d Club

for Redetermination of a Def,iciency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/  L /73-5 /  31/ t l  .

ATFIDAVIT OF IIAITING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
12th day of December, 1983, he served the within notice of Decision by
certified mail upon Marvin Friednan, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Marvin Friedman
104-43 f,efferts Blvd.
Richnond Hil l ,  NY 11419

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That dbponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
12th day of December, 1983.

Authorized to administer oaths
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OF NEW YORK

TAX COMMISSION

In the llatter of the Petitlon

o f

KNICKERBOCKER FIELD CLUB

Revislon of a Determination or for

DECISION

and Use Taxes under Artlcles
Refund

28 and 29
1973he Tax Law for the Perlod June 1,

May  31 ,  L977 .

Petltioner, Knickerbocker Fleld Club, 114 East 18th Street, Brooklyn' New

IL226, fiLed a petltion for revislon of a determlnatlon or for refund of

s and use taxea under Articl-es 28 and 29 of the Tax Law for the perLod

1,  1973 th rough May 31 ,  f977 (F l1e  No.  21581) .

A snal-l clains hearlng was heLd before James Hoefer, Hearlng Offfcer' at

offices of the State Tax Conrmlssion, Two WorLd Trade Center, New York, New

, on January 29, 1.981 at 1:15 P.M., cont inued on October 25, 1982 at 1:15

, and concluded on Januarl  11, 1983 at 9:15 A.M., with al l  brLefs to bc

ltted by March 12, f983. Petltioner appeared by Marvin Frledman, Esq. The

t DLvision appeared by Ralph J. VecchLo, Esq. (W1111an Fox, Esq.,  of

1) on Jamtary 29,1981 and by Paul B. Coburn, Esq. (WiLl lanFox, Esq. '  of

1) on October 25, 1982 and January 11, 1983.

ISSUES

I. Wtrether the Audit Division properly held dues patd by petitloner club

rs subject to tax lmposed by sect lon 1105(f)  (2) of  the Tax Law.

I. I{hether the Audit Divlslon properl,y held tennie fees paid in additlon

aforesaid dues subJect to tax imposed by section 1105(f) (2) of, the Tax
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III. I{trether the Audlt Divlsion properly held the total receipts from the

sales of food, beverages and miscellaneous supplles btlled to petitl.oner club

members subJect to saLes tax.

IV. Whether a consent extending the perLod of ltnltation for the Lssuance

of an assessment nas tlnely executed under the provislons of sectlon 1147(c) of

the Tax Law.

FINDINGS OF FACT

1. 0n November 17, L977, the Audit Divlslon issued a Notice of Deternlnatlon

and Demand for Payment of Sales and Use Taxes Due against Desmond L. Slnnons

dlb/a Knlckerbocker Fleld Club [stc] covering the perlod June 1, 1973 through

May 31, 1977. The Notlce nas issued as a result of a field audlt and asscrted

addit lonal tax due of $11,097.97, pLus penalty and lnterest of  $51020.54, for a

t o t a l  o f  $ 1 6 , 1 1 8 . 3 1

2. Petltloner executed a consent to extend the perlod of llnttatlon for

the lssuance of an assesament for the period June 1, 1973 through May 31' L976

to Septenber 20, L977. Such consent was received by the BrookLyn offlcc of the

Audit  Divls lon on Septembet 29, 1976.

Petitioner executed a second consent to extend the period of Llnltatlon

for the issuance of an assessment for the perlod June L, 1973 through May 31,

L977 to September 20, 1978. Such consent was received by the Brooklyn offLce

of the Audit  Dlvls lon on August 16, Lg77.

3. 0n October 25, 1,982, the Audlt Divlslon stipul.ated that the tax

f-iabiJ-lty asserted due Ls reduced to $5,333.02 and further stipulated on

January 11, 1983 that the penalties and lnterest in excess of the mlnlmun

statutory rate should be waived.



4. A wrltten stlpulation lras entered lnto betlreen petLtLoner and the

Audtt Divlsion covering pertlnent facts as follows: The Knickerbocker Fleld

CI-ub ls a private membershLp cl-ub founded tn 1889. Its aLm, as set forth ln

the By-Laws, is ttthe promotion of soclal relatlons and the encouragement of

athletic sports among its membersrr.

ALl members of the club uust pay general yearly club dues ($300.00 for

a faniJ-y nenbership). This general membershlp entitles the menber to entcr the

club and partlcipate in the numerous social actlvitles that exiet.

In order to partlcipate in the activity of tennis, the general members

must pay an addltional suttttner seasonal- charge of $220.00. The outdoor seaaon

lasts for approxinateLy flve months.

For the use of lts members, the cl-ub operates a cocktail Lounge wtth a

snall kitchen. A11 sales are rung up on the register by the bartender. A11

sales and aLl other incomlng monies are listed on a daily eheet.

5. On audit, the Audlt Divislon held the above dues and tennis fees paid

by pctlttoner cLub members subJect to sales tax. In addttlon, based on the

revised tax due as stLpulated in Findlng of Fact "3", the Audlt Dlvtslon held

the total receipts recorded by petltloner subJect to tax from the followlng

saleg: tennls balls, towel-s, entertalnm.otrl bridge cards, mlscellaneous'

l iquor,  beer,  soda and food.

It was the Audlt DLvlsionrs posltLon that petltioner did not separately

state the sales tax collected on lts receipts other than dues and tennis fees;

therefore, the entire recelpts therefrou are subJect to the sales tax.

6. Petitioner duLy reported and remltted sales tax on its recelpts from

club membership dues and tennis fees. PetltLoner argued at the hearLng,

I Eoa.raainment sales
beverage sal-es were made

were parties sponsored by
at a discount.

club members to which
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however, that lts membership dues shoul-d not be heJ"d subJect to the tax lmposed

by Tax Law $1105(f)  (2).  Pet i t loner dtd not seek a refund of the taxes remlt ted

thereon, but sought only to reduce the audlt flndLngs by such amount.

7. Petitloner argued that sectLon 1105(f) (2) of the Tax Law does not

state that all dues to a soclal or athletlc club are taxable, but quallflee the

lnposition of tax to clubs wLth actLve annual members who pay more than $10.00

ln dues. PetitLoner further argued that an actlve annual member, as deflaed by

Tax Law S110f(d)(1),  ls one who ls not a l l fe menber but enJoys ful1 club pr lv l lcges

as distLnguLshed from the prlvLleges enjoyed by a person holding a nonresLdent

membershipr aD associate menbershlpr or other partial- or restricted memberahlp.

Hence, it was petitlonerfs posltLon that the club had no actlve annual membcre

who enjoyed full- cLub privilegee because the paynent of dues did not in and of

itsel-f entitle the member to anythLng more than aceeas to the club. It dld not

entitle the member to the use of the tennLs faclllties at the cLub unless an

additlonal- fee was paid.

Irllth respect to the tennis fees, petltioner argued that these were

charges to a patron for admlssion to, or use of, faclllties for sportlng

activities ln which such patron was a participant, and therefore, such recelpts

are f , rot  withln the purvlew of Tax Law S1105(f)  (1) and (2).

8. Petitloner contended that all receipts relating to the sale of food,

llquor, beer, soda, tennls balIs, lockers and towels should have been dtvlded

by aBproxlmately 107 percent before the sales tax \ras ealculated. Ab contained

ln the written stipulatlon (Flndlng of Fact "4tt), most of the above saLee were

inltlally recorded on a cash register whlch produced a tape and w&rlch sholted

only the date and the amount of the purchase. The member elther paid in cash



or signed the tape (chit). The chit was given back to the bartender for

recordkeeping purposes. At the end of the nonth, a statement was sent to the

member which l-ndicated the total indebtedness to the cl-ub. llembers paylng cash

dld not receive a chi t .2

Petitioner argued that lts customers lrere alrare of the Lncluslon of

sales tax Ln the selling prices because signs were posted perlodlcally lndicatlng

the selLing price and appropriate tax or the lncluslon of the sales tax therein.

Petitloner further contended that members were apprlsed of same at annual

meetings heLd. Petitioner submltted affidavits slgned by approxinately half

the club membership lndlcating thelr alrareness of paying salee tax on all

purchases made at the club.

CONCLUSIONS OF LAW

A. That sect ion 1105(f)(2) of  the Tax Law lmposes sales tax on dues paid

to any social or athleiic club lf the dues of an actlve annual membcr are !.n

excess of ten dol lars per year.  Dues as defLned by sect lon Lt01(d)(6) of the

Tax Law are any dues or membership fee lncl-udlng any assessment, lrrespectlve

of the purpose for whlch made, and any charges for soclal or sports prlvlleges

or facll-ities, except charges for sports privl-leges or faellltles offered to

members' guests which would otherwise be exempt if paid directly by such

guests. That Tax Law S1101(d)(13) def ines sociaL or athlet ic club as any club

or organization of whlch a material purpose or actl-vity ls soclal or athletlc.

B. That petitioner is a soclal club within the meanlng and lntent of

sect ion 1101(d)(f3) of  the Tax Law. PetLt ionerts argument that l t  has no

actlve annuaL members nith full cl-ub privlleges is without merit in that the

cl-ub members have an option as to the type of membership they seek. Members

2 rh" Audtt Division excruded
$3r071.00  cons t i tu t ing  saLes  tax

from pet i t lonerts recelpts subject to tax
included ln such cash sales.
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not wlshing to use the tennl-s facllity pay dues for club membership only.

Those members wishing to make use of the tennis faclLitLes pay an addltlonal fee

which const i tutes addit lonal dues as set forth by sect lon 1101(d)(6) of the Tax

Law. That the dues paid by club members are therefore subJect to the tax

lmposed by  Tax  Law $1105( f )  (2 ) .

C. That sectton 1132(a) of the Tax Law provides that every person regulred

to collect the tax shal-l- colLect the tax from the customer when collectlng the

prlce to whlch it appLles. If the customer ls given any sales sllp, lnvoice'

recelpt or other statement or memorandr.rm of the prlce, the tax shall be stated'

charged and shown separately on the fl-rst of such documents given to hlm.

That petltLoner charged sales tax to lts nembers who rtere altare of the

l-ncluslon of same in the selllng prlces. The Audit Dlvlslon acqulesced to the

fact that the sales tax was included in cash sales made. Although members were

glven a chit to slgn for blll lng purposes, thls did not constitute a wrltten

receipt nor change the selling prlces so as not to lnclude the sales tax

thereln.

D. That sect ion 1147(c) of the Tax Law provides:

'r[w]here, before the explratlon of the perlod prescrlbed hereln for
the assessment of an additlonal tax, a taxpayer has consented ln
writing that such period be extended, the amount of such additlonal
tax due may be determined at any tLme wlthln such extended period.rl
(Emphasis added.)

That the consent extendlng the period of Llmitatlon for the issuance

of an assessment for the perlod June 1, 1973 through May 31, L976 to September 20,

1977 was executed on September 29, 1976, after the expLratlon of the perlod
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prescribed for the quarter ended August 31, L973. That the additlonal sales

tax asserted due for that quarter is hereby canceLled.

E. That the petLtlon of Knlckerbocker Fteld Club ls granted to the extent

stlpulated ln Finding of Fact "3rr and further concluded in Conclusions of Law

"C" and rrD" above; that the Audlt Divlsion ls dlrected to accordingly modtfy

the Notlce of Deternlnatlon and Demand for Payment of Sales and Use Taxes Due

issued November 17, L977; and that, except as so granted, the petltlon is Ln

aLl other respects denled,

DATED: Albany, New York

DEC 1 2 1983
STATE TAX COMMISSION

@f dt-*
PRESIDBIT
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