
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  7,  1983

Dieter Klein & Juergen Klein
d/b/ a Lakeview Delicatessen
678 trloodfield Ave.
West Hempstead, NY 11552

Gentlemen:

P1ease take notice of the Decision of the State Tax Commission enclosed
herewith.

You have
Pursuant
an adverse decision by the State Tax Commission
Article 78 of the Civi l  Practice Law and Rules,
Supreme Court of the State of New York, Albany
date of  th is  not ice.

proceeding in court to review
can only be instituted under
aud must be comnenced in the

County, within 4 months fron the

now exhausted your right of review at the administrative level.
to section(s) 1138 of the Tax Law, any

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COIOIISSION

Petit ioner' s Representative
Harold Id. Seidman
2 Stuart Dr. W.
Glen Cove, NY 11542
Taxing Bureaut s Representative



STATE 0F I'IEI{I YORK

STATE TAX COMMISSION

In the Matter of the Petition :
o f

Dieter Klein & Juergen Klein
dlb/a lakeview Delicat.essen :

for Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of Sa1es & Use Tax
under Art icle 28 & 29 of the Tax Law for the Period:
311178 -8 /3717e .

AFFIDAVIT OT }IAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day of October, 1983, she served the within notice of Decision by cert i f ied
mail upon Dieter Klein & Juergen Klein, dlbla Lakeview Delicatessen the
peti-tioner in the within proceedinS, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Dieter Klein & Juergen Klein
d/b / a lakeview Delicatessen
678 t{oodfield Ave.
hlest Hempstead, NY 11552

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That. deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
7th day of October,  1983.

4uffloRrzED ro ADMTNTSTEB
181!9 PURSUANT ro rAI-r,lw
SECTION 174



STATE OF NEW YORK

STATE TAX COMUISSION

the Pet i t ion

Juergen Klein
Del icatessen AITIDAVIT OF MAIf,ING

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 3/  1 /78-8/31/ tg  .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day of 0ctober, 1983, she served the within notice of Decision by cert i f ied
mail upon Harold W. Seidnan the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
eJrapper addressed as fol lows:

Harold W. Seidrnan
2 Stuar t  Dr .  W.
Glen Cove, NY 11542

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
7 th  day  o f  October ,  1983.

In the Matter of
o f

Dieter Klein &
d/b/ a Lakeview

+YI!oRrZED r0 ADMTNTSTER
91T!l PuRsuANr To TAx r,Ai
SECIION I74
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STATE OF NET{ YORK

STATE TAX COUMISSION

In the Matter of the Petition :
o f

Juergen Klein & Joseph Gagliano
d/b/a Lakeview Delicatessen :

for Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of Sales & Use Tax
under Art icle 28 & 29 of the Tax Law for the Period:
9 /L /79  -  11 /30 /80 .

AI'T'IDAVIT OT }IAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day of October, 1983, she served the within notice of Decision by cert i f ied
mail upon Juergen Klein & Joseph Gagliano, d/bla Lakeview Delicatessen the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid ldrapper addressed as fol lows:

Juergen Klein & Joseph Gagliano
d/b/ a lakeview Delicatessen
678 trloodfield Road
West Hempstead, NY 11552

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Posta} Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
7th day of  0ctober ,  1983.

$flifiiH#fru,^i5'ilff1r*



STATE OF MW YORK

STATE TAX CO}IMISSION

In the Matter of the Petition
of

Juergen Klein & Joseph Gagliano
d/b/ a Lakeview Delicatessen

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 9/1/79 -  11/30/80.

AFFIDAVIT OF MAITING

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day of 0ctober, 1983, she served the within notice of Decision by cert i f ied
mail upon Harold W. Seidman the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Haro1d W. Seidman
2 Stuar t  Dr .  W.
Glen Cove, NY 11542

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last kaown address of the representative of the petitioner.

Sworn to before me this
7 th  day  o f  October ,  1983.

ffiii;iT#,^if i'ff'ff"



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

0ctober  7,  1983

Juergen Klein & Joseph Gagliano
d/b I a Lakeview Delicatessen
678 Woodfield Road
West Hempstead, NY 11552

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9 State Canpus
Albany, New York 12227
Phone /t (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Petit ioner's Representative
Harold W. $eidman
2 Stuar t  Dr .  W.
Glen Cove, NY 11542
Taxing Bureau' s Representative



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

DIETER KLEIN A}ID JUERGM'I KLEIN
d/bl a Lakevlew Delicatessen

for Revision of a Deterninatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod March 1, 1978
through August 31, L979.

DECISION

In the Matter of the Petition

o f

JUERGE}I KLEIN A}ID JOSEPH GAGLIAI{O :
dlb / a Lakeview Dellcatessen

:
for Revlslon of a DetermLnation or for Refund
of Salee and Use taxes under Articl-es 28 and, :
29 of the Tax Law for the PerLod September 1,
1979 through November 30, 1980. :

PetltLoners, DLeter Kleln and Juergen Kl-elnr dlbla Lakevlew Dellcatessen

and Juergen Kleln and Joseph Gagliano, d,lbla Lakevlew Delicatessen, 678 Wood-

fleld Road, I'Iest Hempstead, New York 11552, flled petitions for revlelon of a

determlnation or for refund of sales and use taxes under ArtLcles 28 and 29 of

the Tax Law for the perlods March 1, 1978 through August 31, 1979 and Septenber 1'

1979 through Novenber 30, 1980 (Fl le Nos. 34528 & 34999).

A snall clalms hearing was held before Arthur Johnson, Hearing Officer' at

the offices of the State Tax Conrmission, Two World Trade Center, New York, New

York'  on Februarl  1,  1983 at 9:30 A.M. Pet l t loners appeared by l larold W.
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Seidnan, CPA. The Audit Division appeared by Paul B. Coburn, Esq. (Paul Lefebvre,

E"q . ,  o f  counse l ) .

ISSUE

llhether penal-ty and that portlon of interest exceedlng the mlnimm aoount

prescribed by l-aw asserted against petitioners on addl.tlonal sal-es taxes

deternl.ned due on audLt should be cancelled.

FINDINGS OF FACT

1. PetLtioners Dieter Kleln and Juergen Kl-eLn, dlbla Lakevl.ew Dellcateeeen,

operated a grocery Btore and deLicatessen located at 678 Woodfiel-d Road' West

Hempstead, New York for the perlod March 1, 1978 through August 31, L979.

PetLtloners Juergen Klein and Joseph Gagllano operated the saue businese for

the period September 1, 1979 through November 30, 1980.

2. On June 20, 1981, as the result of an audlt, the Audlt Divlslon issued

a Notlce of Determlnatlon and Denand for Payment of Sales and Use Taxes Due

agalnst petitloners Dleter KleLn and Juergen Klein covering the perlod March 1,

1978 through August 31, 1979 for taxea due of $111602.98, plue penalty and

in te res t  o f  $6 ,139.82 ,  fo r  a  to ta l  o f  $17,742.80 .  On the  same date ,  a  no t lce

was Lssued to Juergen KJ-ein and Joseph Gagllano coverlng the perlod September 1,

1979 through November 30, 1980 for taxes due of $10,072.80, plue penalty and

in te res t  o f  $2 ,784.78 ,  fo r  a  to ta l -  o f  $12,857.58 .

3. Followlng a pre-hearlng conference, petitloners Dleter Kleln and

Juergen Klein agreed to a revlsed tax llablllty of $9 1459.29. Petltlonere

Juergen Klein and Joseph GaglLano also agreed to a revlsed ltabtllty amountlng

to $8r259.9L. Petitioners executed wlthdrawals of petltLon and paid the

revlsed figures. The penalty and intereat asseased by the Audlt Dl.vlsion was

sustalned.
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4, An audit performed on petLtloners Dleter KLeinrg and Juergen Kleints

books and records for the period March 1, 1973 through May 31, 1976 discLosed

that taxable sales were underreported by 75.5 percent and resulted ln a deflciency

of $13,464,43. Pet l t ioners f i led a protest on December 6, L977. A snal l

claims hearing was held on Aprll 23, Lg7g. The Tax Coml.ssion rendered lte

declslon on June 18, 1980. Sald declslon, except for grantlng a pllferage

allowance, eustalned the assessment. It dld however, cancel the penalty and

reduced the lnterest to the minlmum statutory rate.

5. The addltlonal taxes due ae agreed to Ln Ftndlng of Fact rr3fr above,

represent an 83.6 percent underreportlng of taxabl-e saleg.

6. Petitloners estlmated the taxable saLes reported on returns flled

rather than maintalnLng the books and records requLred by eection 1135 of the

Tax Law.

7. The AudLt Divlsion took the posltlon that penalty and maximum lnterest

are appropriate since petitioners made no effort to change ite sales tax

reporting procedures after the first audlt sholred such a sLgniflcant underreporting.

Petltloners argued that they were awaiting the outcome of the Tax Conrrnlsslonrs

decislon on the first audlt before naklng any changes and referred epeciflcally

to 20 NYCRR 536.1(b)(5) whlch states as grounds for reasonable cause rfpending

petLtlon to Tax Connlssion or for:ural hearlng proceedLngs involving a queatlon

or issue affecting the computation of tax for the year, quarter, month or other

perlod of delinquency.tt

CONCLUSIONS OF LAW

A. That sectLon 1145(a) (1) of the Tax Law authorLzes the lmpoeltl.on of

penalty and lnterest for failure to fl1e a return or pay over any tax when due.

Said section also provldes for the Tax ConrmLsslonrs remission of penalty and
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that portion of lnterest exceedlng the statutory mlnimum 1n the event that such

failure was due to reasonable cause and not due to wlllful neglect.

B. That under the circumstances hereln, petitionersr reliance on 20 lnfCRR

536.1(b)(5) as grounds for reasonabl-e cauge is mlsplaced.

That after an audlt of petltionersr books and records dlsclosed a grosg

understatement of taxable sales, petlttoners made no effort to correct thls

sltuatlon as evldenced by the resuLts of the second audlt. PetLtLoners had

such an obLlgatlon regardl-ess of a pendlng petltion. Accordlngly' the Audit

DivLsion properly imposed penal-ty and intereat on the additlonal taxea found

due for the period March l, 1978 through Novenber 30, 1980.

C. That the petLtions of Dleter Klein and Juergen KleLn, dlbla Lakevlew

Delicatessen, and Juergen KLeln and Joeeph Gagllano, d,lbla Lakeview Delicateeeen,

are denled and the penaltles and interest aegerted by the Audlt Dl.vLeion are

sustained.

DATED: Al-bany, New York STATE TAX COMMISSION

ocT 0 ? 1993 Qo/ 'P Gt-dta-
PRESIDEI{T
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