
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

Apr i l  1 ,  1983

Kiamesha Concord, Inc.
Kiamesha lake, NY L2751

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) L138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone lf (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Jack Cagan
1450 Broadway
New York, NY 10018
Taxing Bureau's Representat ive



STATE OF NEhI YORK

STATE TAX COI'{MISSION

In the Matter of the Petitlon
o f

Klamesha Concord, Inc.

for Redetermlnation of a Deficlency or a
of a Determlnation or a Refund of Sales &
under Artiele 28 & 29 of the Tax Law for
3/ L/  6e-Lr l  30172.

3

Revislon :
Use Tax

the Period:

AFFIDAVIT OF MAILING

State of New York
County of AJ-bany

David Parchuck, being duJ-y sworn, deposes and says that he ls an employee
of the Department of Taxation and Financer ov€r 18 years of ager and that on
the lst  day of AprlJ-,  1983, he served the within not ice of DeclsLon by
certified mail upon Kiamesha Concord, Inc., the petitloner ln the withln
proceeding, by encl-osing a true copy thereof in a securely seal.ed postpaid
wrapper addressed as foLlows:

Kiamesha Concord, Inc.
Klanesha Lake, NY I275L

and by depositing same enclosed in a postpald properly addressed wrapper ln a
(post offlce or officlal deposltory) under the excluslve care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the sald addressee is the petltioner
herein and that the address aet forth on sald wrapper ls the last kno!iln addrese
of the petLt ioner.

Sworn to before me this
ls t  day  o f  Apr i l - ,  1983.

0ATllS PIIRSUANI T0 TAX IJAW
SECTION 174

AUTHORIZED TO



STATE OF NEW YORK

STATE TAX COMMISSION

In the l'latter of the Petltion
o f

Kianesha Concord, Inc.

for Redetermination of a Deflciency or a Revision
of a Determlnation or a Refund of SaLes & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Period 3/ |  I  69-IL I  301 72.

AFFIDAVIT OF MAILING

State of New York
County of Al-bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Flnance, over 18 years of age, and that on
the lst  day of Apri lp 1983, he served the wlthin not ice of Decislon by
certifLed mall upon Jack Cagan the representatlve of the petltl.oner ln the
withln proceeding, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Jack Cagan
1450 Broadway
New York, NY 10018

and by depositing same encLosed in a postpaid properly addressed wrapper ln a
(post offlce or official- depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee l.s the representatlve
of the petitioner herein and that the address set forth on said ltrapper ls the
last known address of the representative of the petl.tioner.

Sworn to before me this
ls t  day  o f  Apr l l ,  1983.

AIj?IIOF,IZED TO A
OA1IIS PURSUANI TO
SECTION 174

NISTER
TAX IJAIT



.STATE OF NEW 1ORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

KIAMESHA CONCoRD, rNC.

for Revlsion of a DeterminatLon or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Perlod March 1, 1969
through Novenber 30, L972.

DECISION

Petitioner, Kianesha Concord, Inc. r Klamesha Lake, New York L275L, flled

petitlon for revisLon of a deternination or for refund of sales and use taxeg

under Articles 28 and 29 of the Tax Law for the perLod March 1, 1969 through

November 30, L972 (FLLe No. f8885).

A formal hearing was held before Robert A. Couze, Hearlng Offlcer, at the

offices of the State Tax Conmlssion, Two World Trade Center, New York, New

York, on AprIL 22, 1.982 at 9:50 A.M. Pet i t loner appeared by Jack Cagan, Eeq.

The Audlt  Divis ion appeared by Paul B. Coburn, Esq. (Al fred Rubinsteln, Esq.,

o f  counse l ) .

ISSUES

I. I,Itrether petitioner ls entitled to a refund based on clalns of repayments

to customers of sal-es tax erroneously charged.

II. Whether the Audlt Divislon justtftably used a test perlod ln deterninlng

pet l t ionerrs sales tax l iabl l i ty.

FINDINGS OF FACT

t o

1. On Septeruber 11, L973, as the result  of  a f le ld

Dlvision lssued a Notice of Determination and Demand for

Use Taxes Due agalnst pet i t loner,  Kiamesha Concord, Inc.,

audltr the Audlt

Payment of Sales and

in the anount of



-2-

$333,432.18 ,  p lus  pena l ty  and in te res t  o f  $118,831.58 ,  fo r  a  to ta l  o f  $452,263.76

for the period March 1, 1969 through Novenber 30, L972. The petitloner tlnel,y

protested the above Notice.

2. 0n January 23, L974 f.ollowing a pre-assessment conference held on

November 15, L973, the Audit  Divis lon revised the assessment to $141,527.87,

p lus  ln te res t  o f  $22,556.78 ,  fo r  a  to ta l  o f  $164,084.65 .  Pet l t loner  s lgned a

Consent to Fixing of Tax Not Prevfousl-y Determlned and Assessed and paid the

revlsed amount on ltarch 4, 1974.

3. Pet l t ioner f l l -ed an Appl icat ion for Credlt  or Refund of State and

Local Sales or Use Tax on May 19, L975 in the amount of $25,7L9.21 clalnlng

that, in determlnlng petltlonerrs tax 11ab111ty, the Audit Dlvislon erroneously

included taxes on complimentary rooms occupied by conventlon representatlves in

the audit classlfication entitl-ed trTax Charged Unreportedrr.

4.  The Audit  Dlvls ion, by let ter dated December 30, 1976, denied pet i t ionerrs

clafur for a refund ln part  to the extent of $1.8,908.58. Pet l t loner f l led a

perfected pet i t lon dated December 20, 1980 clalmlng a refund of $18,60I.74

together wlth statutory interest thereon.

5. Petitloner olrns and operates a resort hoteL in Sulllvan County, New

York. The hotel caters to conventions, seminars, meetings and regular guests.

As part of its contracts wlth varl-ous groups, petitloner would provide one

complimentary room for each fifty rooms rented by the group. Sales tax was

charged on each of the rooms lncluding the complimentary rooms.

6. On audit ,  the Audit  Divis ion, uslng a test per iod, determined a

deflciency factor of 3.58 percent on tax charged on rooms but unreported. The

auditor used a test per iod becaus€r ds explalned Ln the f le ld audit  report ,  t t l t

was imposslble to verlfy entries in cash book because adding nachLne tapes and
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records were not retained. lntact.rr  Moreover,  at  the t lme of the audit  pet l t loner

did not instst upon a full and complete audit of every record.

7. On the revised assessment the auditor determined a deflciency factor of

.35 percent on tax charged but unreported. In i ts c lain for refund petLt loner

argued that the deflciency factor was in error because the auditor had included

tax charged on compllmentary rooms in arrlving at the factor and that thLs tax

had been refunded to lts customers during the test period. Petltloner did lts

olrn computations and arrived at an "overpalmentrr factor of .658 percent whLch,

petitioner claimed, when applied to tax charged on roona for the audit perlod

entltled it to a refund

8. The Audit  Divis ion accepted pet i t lonerts clalm as to the erroneous

incluslon ln the deficiency factor of tax on conplinentary rooma provided to

A. D. Goode Lodge, Brnal Br l th and the New York State Elks AssocLat lon. These

adJustments resulted ln a partlal refund to petltloner. The Dlvlsion, however,

reJected pet l t ionerrs clain of erroneous inclusion in the def lc l .ency factor of

tax on conplimentary rooms provided to the New York State Academy of Fanlly

Physicians, National Association of OiI- Heat Servlce Managers and Anerican Pet

Products Manufacturers Associatlon.

9. At the hearlng petitloner produced numerous guest checks and other

btLls encompassing the hotel stays of the reJected groups and conventlons.

None of the documents indlcated that petltloner had refunded any of the erron-

eously charged tax to the customers. Petltloner did not produce any other

evldence at the hearlng, or thereafter, showlng that any tax had been refunded

to i ts customers.

10. Petitioner argued alternatively that, even lf it coul-d not prove that

it had refunded erroneously collected tax, the Audlt Divlsion was only entltled
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to the actual unreported tax charged determLned for the test perlod because

pet i t ionerrs books and records were adequate and a test perLod shouLd not have

been used.

CONCLUSIONS OF LAW

A. That sect lon 1139(a) of the Tax Law provides, in part ,  that:

'rNo refund or credlt shall be nade to any person of tax which he
coll-ected from a customer untlJ. he shall flrst establish to the
sat isfact lon of the tax conmlsslon.. . that he has repaLd such tax to
the customer.t t

Petitioner falled to produce any evidence demonstratlng that it had repaid any

tax to its custoners and, therefore, lt ls not entitled to a refund of such tax.

B. That, while the Audit DivLsion may not use a test perlod when the

petltlonerts records are readlly avallabIe and provide an adequate basls on

which to deternlne the amount of tax dr.te (Chartair, Ioc. v. S '

55 A.D.2d 44),  when the records are not so suff ic ient,  use of a test per lod is

permlsslbl"  (Korb" 
" .  

N* York Sta ,  84 A.D.zd 655).  Inasmuch

as petitioner falled to retain lts adding machine tapes and records of refunds

to customers maklng it inposslbl-e for the auditor to verlfy cash book entries,

use of a test perlod was a pernlsslbl-e audit method and petitloner ls Liable

for the tax for the ent lre audit  per lod.

C. That the petition of Kiamesha Concord, Inc. ls denLed and the denLal

of refund dated December 30, 1976 is sustained.

DATED: Albany, New York

APR 0 1 1983
STATE TAX COMMISSION
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P 389 7s8 759
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED-
NOT FOR INTERITIATToNAL MAIL
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