
STATE OF NEW YORK
STATE TAX COMMIS5ION

ALBANY, NEW YORK 12227

November 10, 1983

Ralph Johnson, Officer
Van Keith Liquors
1438 Boston Rd.
Bronx, NY 10460

Gentlemen:

Please take notice of the Decisioa of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comission can only be inst.ituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation
with this decision may be addressed

tax due or refund allowed in accordance

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building #9 State Campus
Albany, New York 12227
Phone lf (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petitioner' s Representative
Bernard W. Zeligson
100 Merrick Rd.
Rockvil le Centre, NY 11570
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Ralph Johnson, Officer
Van Keith Liquors

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
911/77 -  s l31 l8r .

AFFIDAVIT OF I"IAITING

State of New York I
County of Albany

connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
certified mail upon Ra1ph Johnson, 0fficer, Van Keith f,iquors, the petitioner
in the within proceedinS, by enclosing a true copy thereof in a securely tealed
postpaid wrapper addressed as fol lows:

Ralph Johnson, 0fficer
Van Keith Liquors
1438 Boston Rd.
Bronx, NY 10460

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuilody of
the united states Postal service within the state of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this

\ 
10th day of November, 1983.

\ -  -  n  0



STATE OF NEW YORK

STATE TAX COMI'ISSION

In the Matter of the Petition
of

Ralph Johnson, Officer
Van Keith Liquors

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of $ales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 9/ t /77 -  5 /3r /8L.

AIT'IDAVIT OF MAIIING

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Connission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
certified ruail upon Bernard IC. Zeligson the representative of the petiti.oner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Bernard W. Zeligson
100 Merrick Rd.
Rockvil le Centre, NY 11570

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(poet office or official depository) under the- exilusive care and cuilody of
the united states Postal service within the state of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that. the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
10th day of November, 1983.



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

of

RAIPH JOHNSON

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and. 29
of the Tax Law for the Period September 1, L977
through May 31, 1981.

DECISION

the amount of sales and

Llquors, Inc.

penalty based upon

t

I

Petitioner, Ralph Johnson, 1438 Boston Roadj Bronx, New York, flled a

petltlon for revlslon of a determination or for Tefund of sales and use taxes

under Articles 28 and 29 of the Tax Law for the geriod Septenber 1, L977

through May 31, 1981 ( l ' t le no. 37500).

A fornal hearing was held before Arthur Brafr llearlng Officer, at the

offLces of the State Tax Conmisslon, Two World Tfade Center, New York, New York

on March 17, 1983 at 9330 A.l,t. Petitionet app..f.d by Bernard W. Zel-igson,

C.P.A. The Audit Dlvlslon appeared by Paul B. C$burn, Esq. (Irwln A. Levyr

Esq.  o f  counse l ) .

rssuEs
I

det{rnined
I

Van Keith

i
ass4rted a

FINDINGS OF FACT
l

Audit Divlslon l$sued two Notlces

I .

use tax

.  I I .

f raud.

Wtrether the Audit Dlvlsion properly

due from petitioner as an offLcer of

Wtrether the Audlt Division properly

1 .  On Apr i l  20 ,  1982,  the

and Demand for PaSrnent of Sales

as officer of Van Keith Llquorsl

and Use Taxes Dup to petitioner'

Inc. One Notlcd assessed a tax

of Determination

RaLph Johneon,

d u e  o f  $ 6 9 ' 7 5 6 . 9 8
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p lus a f raud penaLty of  $34,878.48,  and in terest io f  $25,952.9?.  for  a  to ta l

amount due of $130,588.38 for the perlod Septembfr 1, 1977 thtough August 31,

1980.  The other  Not ice assessed a tax due of  $1t r912.12 p lus a penal ty  for

f raud of $8,956.05 and interest of  $2,584.81 for a total  amouht due of $29,452.

for the period September 1, 1980 through May 31, 1981. The Nft ices were iesued

on the ground that petitloner was a person requijred to colleci sales and use

tax arlslng from the sal-es of Van Ketth LLquors, Inc. (trVan t<plthtt).

2. Van Kelth operated a retall store whlchlsoLd wlnes atrd llquors.

3. At the conrmencement of the audlt, petit{oner was reqirested to provlde

the Audlt Divislon wLth Van Keithts tax returnsr purchase and sales recorde,

l
general l-edger, cancel-I-ed checks, bank statementsr and other books used by Van

Kelth ln the recording of lts activitLes from Seftenber 1, 1977 to August 31,

1980. Van Keith conplied with thls request. Hotever, Van Kef.th malntalned

only suumary records of 1ts sales rather than a fetalled t-letf.ng of each sale.

Thereafter, the Audit Dlvlsion compared the purc{ases reflectbd on Van Keithte

books with the lnvolces of Van Keithrs rnaln supp|ler, Charmer lndustries. This

comparlson dlsclosed that, with the exception of one month, VFn KeLthfs books

fail-ed to fully refl-ect ite purchases fron SepteSber, Lg77 thtough August,
l

1980. The total- amount of unrecorded purchases {urlng the audit perlod was

$59 1 ,000.  00.

4. The Audlt Divislon al-so computed the mafkup util-ized by Van Kelth.
i

The markup lras conputed by comparlng the purchasfs reflected pn Van Keithtg

books during the months of June, July and Augustp 1980 wlth the prlces posted

on Van Kelthfs shelves. The nonths selected wer{ agreed to by Van Kelth and

the audltor. In addition, Van Keith never ralse{ an obJection to the use of a

test perlod. The markup test reveal-ed that Van f,elth utLLlzed a markup of 22
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percent on liquors and 47 percent on wineg. The$e markups ltefe then welghted

l
to refl-ect the ratlo of wines and llquors to totdl purchases whlch resulted ln

l
an overall markup on both wlnes and J-iquors of 21.16 percent.

5. Followlng the audltorts examinati.on, thg audlt was referred to

l

Speclal Investigatlons Bureau of the Department gf TaxatLon and Fl.nance

Subseguently, the case was returned wlth 
" 

r""or0.ndatlon that a fraud

be assessed. The SIB al-so provided workpapers dgtalllng the pmount by

Van Kelthts purchases lrere underreported and detdiLs of the addltlonal

based upon both the adjusted markup and Van Kelthts total purbhases.

6. Van Kelth started seLling wine and llqufr to the publ-lc in September,

Lg76. Petitloner owned one hundred percent of the outstandLn! stock and had

the title of presldent. When petltioner started Van Keith, he was actlve ae

the president of Lance Investl.gation Servlce ("L4nce"). As pfesident, petltioner

dlrected the operations of Lance. Lance had appfoxlmately four or five hundred
I

empJ-oyees and lts offices were located about twoland one-half miles from

Van Kelth.

7. Petltioner hlred a manager and an assisfant manager fo operate Van Kelth.

L I

Each morning, petltloner would go to Van Kelth, ftct up the rbceipts, and

deposit then ln a bank. Wlth the exception of t$e day that Van Kelth opened,

petltioner dicl not personaLly supervise the opertltlons of the store. PetLtloner

never accepted any merchandise from Van Ketth nof dld he sign any receipts for

merchandlse received.

8. I t  was pet i t ionerrs pract ice that hls sfcretary would prepare checks

for purchases for petitlonerrs signature based ufon invo,ices i^rhtctr the manager

woul-d provide to the secretary. Petitioner woulf then Just si.gn the checks.

the

. ( f rs lBrf)  .

penalty

wtrlch

tax due



9. PetLtLoner's secretary would record purdhases and sales on a dally

basis. The accountant for Van Kelth would then frork from these records.

10. Al-though Van Keith started operatlng inlSeptember, L976, the nanager

was hl-red in August, L976. About nine or ten noirths after he hired the manager,

petitloner began to suspect that the nanager lras]not operating ln Van Keithts

best interests.

11. Petltioner began suspecting that somethl.ng lras arrry when he noticed
l

that his manager was ln possession of a rolL of noney containing Large denomi-

natlons. This suspl-clon lras buttressed when their"nag.r purchased a home

beyond his apparent fLnancLal means.

L2. After petitloner began to suspect that his nanager nas actlng on hie

own behalf, he asked the asslstant manager of Vap Keith to watch the manager.

Subsequently, the assistant manager told petitioper that on varlous occaslona a

driver from Charner Industries would delLver 1le1ror to Van Keith ande upon

dellveryr the manager would then place the lurchfee lnvolce ln hls pocket. The

purchase involces that the manager placed ln histpocket were never glven to

pet i tLonerrs secretary for recordlng. These addlt lonal purchases of l lquor,

which petitloner nas not aarare of, would then belsold to "after-hourstt clubs.

The asslstant manager also advlsed petitioner thft the manager would place some

cash reeelpts from sales ln his pocket.

13. The nanager separated fron hls enpLoymeft wlth Van Kelth approxlnately

one and one-hal-f years after he began his enpLoyfent.

L4. Van Keith had to borrow $200,000.00 to Ftay ln business. A large

portlon of this money was borrowed from Lance Inyestlgatlons, As a result of

provlding these funds, Lanee Investigations fel-lt about $250,000.00 in arrears

ln federal withholding taxes due. Consequentlyr; the Internal Revenue Servlce
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notifLed aI-1 of Lance Investlgatlonsr accounts that all funds to be paid to

Lance Investigatlons nere to be pald to the Intefnal- Revenue Servlce. Lance

Investigations aLmost lrent out of business becauge of thLs action. An apparentl-y

rel-ated f i rm, Lance Securl tLes, also fel l -  $651000.00 in arrears ln federal

hrithhol-ding tax as a consequence of makLng loans to Van Ketth. In additlon to

the foregoingr petitloner refinanced hls home and borrowed on a "key mant' l lfe

insurance pollcy Ln order to finance Van Kelth. Prlor to the time that money

was l-oaned to Van Keith, neither petitioner nor hls businessea were ln arreara.

15. Petitioner never tried to have crlminal charges lnltlated agalnst hls

manager. Other than what he had been told by hts assistant manager' petltioner

dLd not have any knowl-edge that money was belng stolen from Van Keith.

16. On the basis of the foregoing, petltioner argued that the manager wa8'

ln effect, in business for hfinseLf. In addition, the reason the addltlonal

purchases found by the Audlt Divislon were never recorded on Van Keithts books

was that he was never altare of the purchases.

L7. With regard to the computed markupr petltloner naintained that there

were three l-lquor st,ores in the Lnmedlate vlclnlty of Van Keith and that' as a

resuLt of the conpetltlon, he would not have been able to markup hls inventory

more than the lndustry average. The lndustry average was purportedly a twelve

percent narkup on lJ.quor and thirty to thlrty-five percent on wine. In conJunc-

tion wlth this argumente petltioner malntained that the posted prlces lncluded

sal-es tax. However, no evidence lras presented that the posted prices stated

that sal-es tax was included.

CONCLUSIONS OF LAW

A. That resort to the use of a test period to determine the amount of tax

due must be based upon an l-nsufficLency of recordkeepLng whlch nakes it vLrtually
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lnposslble to determine such llabll-ity and to conduct a complete audlt G1"tt"t

of Chartair, Inc. v. State Tax Cornmlsslon, 65 A.D.2d 44). Inasmuch as Van Kelth

dld not maintaln origlnal sal-es involces or keep accurate records of its

purchases, Van Kelth dld not maintain sufflcient records. AccordlngLy' the use

of external indlcies was proper (Tax Law $1138(a)).

B. That 20 NYCRR 532.1(c) (fornerly, 20 NYCRR 525.6) prohlblts a person

requlred to collect tax from holding out to the publlc that the tax ls not

separately charged and stated. Since no evldence lras presented to show that

petitioner held out to the publlc that the posted prices lncluded sales tax, the

narkup based upon petitonerrs books and the shelf prices was properly detcrnlned.

C. That petltlonerrs explanation that the unrecorded purchases were the

result of Van Keithts manager having been ln business for hlnself ls found

rrantLng inasmuch as it does not correspond wlth the fact that the unrecorded

purchases contlnued well beyond the time that Van Keithts manager Left Van

Keithrs empl-oyment. Therefore, it is lnpossibLe to dlscern the portion of the

unrecorded purchases whlch was due to the activLties of Van Kelthra nanager'

and that portion of the unrecorded purchases due to petitionerts actions.

Accordlngly, petitloner rras a person requlred to collect sales tax with resPect

to alL of the additional sales deterntned by the Audit Divlelon (Tax Law

S S 1 1 3 1 ( 1 ) ;  1 1 3 3 ( a ) ) .

D. That section 1145(a) (2) of the Tax Law was added by section 2 of chapter i

287 of the laws of L975. During the perlod in issue, thls sectlon provided:

rrlf the faLlure to flle a return or to pay over any tax to the tax
conmtssLon wlthln the tlme regulred by thls article ls due to fraud'
there shall be added to the tax a penalty of flfty percent of the
amount of the tax due (ln lleu of the penalty provlded for in
paragraph (l), pl-us interest at the rate of one percent of such tax
for each month of delay after such return lraa requlred to be ftled
or such tax became due.tt
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E. Sectlon 1145(a) (2) ot the Tax Law was enacted by the Legislature wlth

the intentlon of havlng a penalty provlsion ln the Sales and Use Tax Law vhlch

was simllar to that whlch aLready exlsted in the Tax Law with respect to

deflclencies of, inter 3f14, personaL lncome tax (N.Y. legls. Ann. ' 1975, p.

350). Thus, the burden placed upon the Audit Division to establ-ish fraud at a

hearing involving a deficiency of sal-es and use tax is the same as the burden

pl-aced upon the Audit Divl-slon ln a hearlng lnvolving a deflciency of personal

income tax. A findlng of fraud at such a hearlng "...requires clear, deflnite

and unnlstakable evidence of every element of fraud, Lncludlng wlll-ful, knowledge-

able and intentLonal wrongful act,s or oml-ssions constitutlng false representa-

tions, resulting ln del-iberate nonpa)rment or under pa]rment of taxes due and

owlng.rr (Matter of Walter Shutt and Gertrude Shutt, State Tax Conrnrlsglon,

June 4, 1982). Although the unrecorded purchases constltute some proof of

fraud, they alone do not establlsh clear, definite and unmlstakable evldence of

every element of fraud. This is partlcularl-y true ln this lnstance where an

undeternlned portlon of the underrecording of purchases may be due to the

actlons of others. Therefore, the penalty based on fraud ls cancelled.

F. That the petLtlon of Ralph Johnson Ls granted only to the extent of

Concl-usion of Law rfErr; that the Audlt Dlvlslon is directed to nodify the

Notices of Deternination and Denand for PaSrurent of Sales and Use Taxes Due

issued April 20, 1982 accordlngly; and that, except as so granted, the petition

is ln al-l- other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

COMMISSIONER

d\l0v 10 1983
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