
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ylay 27, 1983

Lawrence Hunter (Purchaser)
c /o  McCreary  Meta ls ,  Inc .
10 Rai l road Ave.
Albany, NY 12205

Dear Mr. Hunter:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Cournission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 72221
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMIIISSION

Peti t ioner '  s Representat ive
Donald A. Wilson
18 Seneca St .
Cohoes, NY 12047
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

lawrence Hunter (Purchaser)
AT 'IDAVIT OF UAII.ING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Art icle 28 & 29 of the Tax law for the
Per iod 9 /  L l  80- IL/  30/  80.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon lawrence Hunter (Purchaser),  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Lawrence Hunter (Purchaser)
c /o  McCreary  Meta ls ,  fnc .
10  Ra i l road Ave.
A1bany, NY 12205

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exi lusive care and cui lody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
27 th  day  o f  May,  1983.

AUTHORIZED TO ADM
OATHS PUNSUANT TO
SECTION I74

STER
TAX I/IT



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Lawrence Hunter (Purchaser)

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Period 9 /  I l  Ba-LL/ 30 /  80.

AFFIDAVIT OF UAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Donald A. I{ilson the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
lyrapper addressed as fol lows:

Donald A. Wilson
18 Seneca St.
Cohoes, NY 12047

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exi lu" ive care and cui iody of
the united states Postal  service within the state of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
27th day of May, 1983.

AU?HORIZED TO ADMINI
0ATlrg PIfiSUINT TO TA)( Ir.ltW
SEefftfr tr4



STATE OF NEW.YORK .,

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IAWRENCE HTTNTER (PURCHASER)

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax law for the Period September 1, 1980
through November 30, 1980.

1 .  0n  Ju ly  10 ,  1981,  as  the  resu l t  o f

issued a Notice of Determination and Demand

Due against the pet i t ioner,  lawrence Hunter,

$260.69  in  s imp le  in te res t ,  fo r  a  to ta l  due

DECISION

Peti t ioner,  Lawrence Hunter (Purchaser),  c/o Mccreary Metals,  rnc.,  10

Rai lroad Avenue, Albany, New York 12205, f i led a pet i t ion for revision of a

determinat ion or for refund of sales and use taxes under Art ic les 28 and 29 of

the Tax Law for the period September 1, 1980 through Novenber 30, 1980 (Fi le

N o .  3 4 8 3 3 ) .

A smal l  c laims hearing was held before John Watson, Hearing Off icer,  at

the off ices of the Stat.e Tax Commission, Buitding /19, State Campus, Albany, New

York, on December 9, 7982 at 1:15 P.M. Pet i t ioner appeared by Donard A.

l / i lson, C.P.A. The Audit .  Divis ion appeared by Paul B. Coburn, Esq. (Lawrence

A .  N e w n a n ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

hlhether petitioner's purchase of machinery and equipment was exempt under

s e c t i o n  1 1 1 5 ( a ) ( 1 2 )  o f  t h e  T a x  L a w .

FINDINGS OF FACT

an audit,  the Audit Division

for Payment of Sales and Use Taxes

for  $5,530.00 in  tax due,  p lus

o f  $5  , 790 .69 .
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2. Pet i t ioner t imely f i led a pet i t ion for a hearing to review the not ice

of determinat ion. At the hearing, pet i t ioner conceded that $1,190.00 of the

tax assessed was due and payable.

3 .  0n  0c tober  31 ,  1980,  pe t i t ioner  purcbased McCreary  Meta ls ,  Inc .  f rom

Donald McCreary who was the sole owner of said corporation. Under the terms of

the  sa les  agreement ,  pe t i t ioner  pa id  $79r000.00  fo r  asse ts  cons is t ing  o f  o f f i ce

furni ture, notor vehicles, and machinery and equipment.  Pet i t ioner attr ibutes

$62,000.00 thereof to the fol lowing equipment which is the issue of this

hearing:

a) Roto -  Die Hydraul ic Bender
Model /110 Serial  /180118

b) I^Jelty - Way 5r RoIl Capacity
Serial  l f564Ag

c) Peck - Stow & Wilcox 6'  Power Shear
Model tfU-L72-H Serial #636397

d) Chicago Power Brake 8'  Long
Preis & Krup Manufacturing Company
Model #68-8 Serial  / l f -18082

e) lennox Power Brake 10, Long
Model t f65-70 - 10 Gauge

f) Peck, Stow & Wilcox Cornpany 10'  Power Shear
Model /110-U-10 Serial  l f623I7
Capacity 10 Gauge

It is petitionerr s contention that the above articles of machinery and equipment

are exempt from taxat ion because McCreary Metals,  fnc.,  under pet i t ionerts

ownership, produces tangible personal property by rnanufactur ing.

4 .  McCreary 's  p roduc t ion  process ,  as  descr ibed by  pe t i t ioner ,  beg ins  w i th

the receipt.  of  sheet metal  in rol l  form. Mater ial  is cut f rom the rol ls and i t

is f lat tened. A pattern of the i tem to be produced is laid out on the mater ial .

The material is further cut to plan, bent to the prescribed shape and crimped
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or ltel-ded to retaln its form. Typleal sheet metal products produced by McCreary

included heating and alr condltioning duct rrork, dlffusers and grates for

bulldlngs, as well as battery storage units and heat exchangers for diesel

engines.

5. Pet i t ioner offered further test lmony that pr lor to his acgulel t lon,

McCreary Metals, Inc. operated the machLnery and equipment at 20 percent of lte

efficlency and lnstalled all the sheet metal products which it produced Ln

capital  improvement construct ion proJects. I t  was pet l t lonerts lntent lon to

lncrease productivlty and make McCreary Metals, Inc. a locaL manufacturer. In

pursuit  of  thls goal,  pet i t ioner has offered his products for sale lnstal led or

uninstal led.

6. No evldence was offered about detail-ed tlme records belng maintalned

by petitloner over the period of his ownership of McCreary Metals, Inc. which

show the number of hours that each of the varl.ous machines were used to produce

tanglbJ,e personal- property for sale on an uninstalled basls.

7. The Audit Divislon maintained that petitloner produced his product by

fabrication rather than manufacturlng. The Audlt Dlvision rel-led upon the

definitlons for fabrlcation and manufacturlng provlded under 20 NYCRR 53I.2.

CONCLUSIONS OF LAW

A. That sect lon 1f15(a) (12) of the Tax Law exempt,s from sales and use

tax :

rrMachlnery or equipment for use or consumption directly
and predoninantly in the productlon of tangible personal
proper ty . . .  fo r  saLe,  by  manufac tur ing . . . r r .

B. That 20 NYCRR 53L.2 provides deflnitlons of fabrlcation and nanufacturlng

relat lve to the base for the imposlt lon of sel- f-use tax under sect lon 1110(B)

of the Tax Law. Sald special  provislon of sect lon 1110 for l tens whLch a
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eontractor fabrlcates rras intended to be a llnitation on the application of the

sel-f-use tax to ltems already cl-assified a6 ttmanufacturedr proc€ased or assembledl

and the concept of fabrication lras encompassed wlthin the concept of nanufacturlng'

processlng and assembl-ing (t"latter of Cardinal Kitehens, Inc., State Tax Connisslon,

September 28, L976).

C. That ttwhlLe rmanufacturer and ffabricatet have meanlng and appllcations

whlchmay di f ferr . . .  they often are, and ln their  broadest sense, interchangeabLe

in meaning, and that the definitlon ln any particular lnstance must depend upon

the environment of the particuJ-ar use of elther.r' (Union Wlre Rope Corporation

v .  A t c h i n s o n ,  T .  &  S .  R y  C o . ,  6 6  F ( z d )  9 6 5 ,  9 7 0 ) .

That pet i t ionerrs process of convert ing rol led sheet metal  into a

finlshed sheet netal product constltutes manufacturing within the neanlng and

in ten t  o f  sec t ion  1115(a)  (12)  o f  the  Tax  Law.

D. That nachLnery and equlpnent,  to be exempt under sect lon 1115(a)(12),

nust be used dlrectly and |tpredomlnantlyfr Ln the production of tangible personal

property for saLe.

That rf(n)achinery or equipnent ls used predominantly ln productlon, if

over 502 of i ts use Ls direct ly in the product ion phase of a process.t t  (20

N Y C R R  5 2 8 . 1 3 ( c )  ( 4 ) ) .

That an exemption from taxation must cLearly appear, and the party

c1-aining lt must be able to pol.nt to some provision of law plainly glving the

exempt lon  (Crace v .  t l .V .S .  fax  ,  37  N.Y.zd ,  I93 ,  195) .

That petitioner failed in lts burden of proof to show

was used at least 50 pereent of the time in produclng tanglble

for sale on an uninstal led basls.

that lts equipment

personal property
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Lawrence Hunter

Payment of Sales

ls denled and

and Use Taxes

Notlce of

issued July 10,

the

Due

E. That the pet i t ion of

Determinatlon and Demand for

1981 is  sus ta ined.

DATED: Albany, New York

Il|lAY 2 7 1e83
STATE TAX COMMISSION
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