
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/ NEW YORK 12227

May t l ,  1983

DonaLd Hunt
45 Alabama Ave.
Ilempstead, $Y f1550

Dear Mr. Hunt:

Please take notice of the Decieion of the State Tax Conml-ssion enclosed
herewith.

You have now exb.austed your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comuission can only be instituted utrder
Article 78 of the Civit Practice Laws and Rules, and must be counenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not, ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decisioa nay be addressed to:

NY$ Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone tl (518) 45?-2070

Very truly yours,

STATE Til( COI'IfiSSION

cc: Petit ioner's Representative
Ilerbert W. lfintz
23 E.  Carver  St . ,  P.O.  Box 52
Huntington, NY 11743

AND
Barry Amold
I.00 Veterans Blvd.
llassapequa, ilY 11758
Taxing Bureaur s Representative



STATS Otr NEW YORK

STAfE TN( CO}I}TISSION

In tbe Matter of the Petition
of

Donald llunt

for Redetermination of a Deficiency or a Revision
of a Deteroination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period L2/ 1/7 4-2/27 /77 .

ATTIDAVIT OF I'AITII{G

State of l{ew York
County of Albany

David Parchuck, beiqg duly sworn, deposes and says that he is an euployee
of the Department of Taxation and Fioance, over 1.8 years of age, and that on
the l.lth day of May, 1983, he served the within notice of Decision by certified
nail upon Donald Hunt, the petitioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as follows:

Donald llunt
45 Alabama Ave.
Henpstead, ilY 11550

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclueive care and cuilody of
the United States Postal Service withio the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last, koown address
of the petitioner.

$worn to before ne this
l l th day of May, 1983.

T"UTI]CBIZED TO ADIIINISTER
OIiTTS PUNSUANT IO TAT I|AT
SECTI,ON 174



STATE OF }TET,I YORK

STATE TN( COMI{ISSION

In the Matter of the Petition
of

Donald llunt

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sa1es & Use Tax
under Arti.cle 28 & 29 of the Tax Law for the
Per iod  12 /  t /74-2127 /77  .

AITIDAVIT OF MAIII}IG

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that oo
the 1lth day of May, 1983, he served the within [otice of Decision by certified
mail upon llerbert W. Mintz the representative of the petitioner in the witbia
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Herbert ll. Mintz
23  E .  Carve r  S t . ,  P .0 .  Box  52
Huntington, NY L1743

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rrrrapper i.s the
last knor+n address of the representative of the petitioner.

Sworn to before me this
lLth day of May, 1983.

liriTllCiilZfD T0 ADMINISTER
OATHS PURSUANI T0 TAX IrAW
SECTION 174



STATE OF I,IUW Y0RK

STATS TN( COU}TISSION

tter of the Petition
o f

Donald llunt
AtrI'IDAVIT OT MATLING

for Redeterninatiou of a Deficieocy or a Revision
of a Deterniaation or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Period t2/t/74-2127 177 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes aud says that he .is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the ll.th day of May, 1983, he served the witbin notice of Decision by certified
mail upon Barry Arnold, the representative of tbe petitioner in the lrithin
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Barry Arnold
100 Veterans Blvd.
Massapequa, Ml 11758

and by depositing same enelosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care'and custody of
the United States Posta1 Service within the State of Nev York.

That deponent further says that the said addressee is the representative
of the petitiouer herein and that the address set forth on said llrapper is the
last knowo address of the representative of the pelitioner.

Sworn to before ne this
l l th day of May, 1983.

tr;*;; d,i,frfl?#ffi



,STATE-OF NEJ{I YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

DONAID HT]NT

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period December 1, 1974
through February 28, L977.

DECISION

Peti t ioner,  Donald Hunt,  45 Alabama Avenue, Hempstead, New York 11550

f i led a pet i t ion for revision of a determinat ion or for refund of sales and use

taxes under Art ic les 28 and 29 of the Tax law for the period December 1, 1974

through February 28, 1977 (Fi le No. 25758).

A smal l  c laims hearing was held before Judy M. Clark, Hearing 0ff icer,  at

the off ices of the State Tax Comnission, Two Wor1d Trade Center,  New York, New

York, on June 17, 1982 at 1:15 P.M. Pet i t ioner appeared by Barry Arnold, CPA.

The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Anna Colel lo,  Esq.,  of

counse l ) .

ISSUES

I. Whether the Audit  Divis ion, in determining sales and sales tax col lec-

t ions, properly disal lowed adjustments for overr ings made on pet i t ionerts

corpora te  books .

II. Whether penalty and interest in excess of the rninimum statutory rate

should be abated.

FINDINGS OF FACT

1. 0n December 19, 1978, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Paynent of Sales and Use Taxes Due against Donald llunt for the
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per iod December 1,  1974 through February 27,1977 [s ic ] .  The Not . ice asser ted

addi t ional  sa les tax due of  $1,043.53 p lus penal ty  and in terest  o f  $696.78 for  a

to ta l  due  o f  $1 ,740 .31 .

2. The aforesaid Notice was issued as a result of a f ield audit of the

books and records of Q.N.W. Restaurant /11 Corp. and represented petit ionerrs

personal l iabi l i ty as off icer under sections 1131(1) and 1133 of the Tax Law

for the sales tax determined due.

3. 0n audit,  the Audit Division reconciled gross sales on Lhe corporate

books with Federal corporation tax returns and with New York State Sales and

Use Tax Returns filed. It found that an adjusting journal entry had been made

during the sales tax filing period December 1, 1974 through February 28, 7975

reducing gross sa les by $12,792.14 and reducing accrued sa les tax by $853.45.

The Audit Division disallowed the adjustment on the corporate books and determined

the $853.45 to be addit ional tax due.

The Audit Division also determined addit ional sales tax due as a

result of ari thmetic errors in report ing sales tax accruals amounting to

$190.08. The Audit Division thereby detennined the total sales tax deficiency

o f  $1 ,043 .53 .

4. f t  was the Audit Divisionts posit ion that under tbe provisions of

section 1137 of the Tax Law all  moneys collected purportedly as tax

imposed by Art icles 28 and 29 are due the state.

5. Petit ioner conceded to his personal l iabi l i ty and the sales tax

determined due as a result of the arithmetic emors in the anount of $190.08.

6. Petit ioner operated a fast food franchise (McDonald's) during the

period October 23, 1974 through February 28, L977. During the init ial period
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of operat ion, employees received l i t t le training regarding the operat ion of

cash registers, concentrat ion having been centered around publ ic relat ions such

as speed of service and pleasing customers.

Pet i t . ioner hired the services of a cert i f ied publ ic account ing f i rm

experienced in preparing f inancial  statements for other fast food restaurants

in pet i t ioner 's area. Financial  statements were submitted monthly to the

franchisor along with royalties under the franchise agreement. Sales were

signif icant both for New York State sales tax purposes and for purposes of the

f ranch isor .

In audit ing the books and records of pet i t ioner,  the account ing f i rm

found that certain receipts were al legedly taken in but were not deposited at

pet i t ioner 's bank. Through a cost of  sales analy*sis,  the f i rm determined that

pet i t ioner 's cost of  sales percentage was excessively low compared to other

McDonaldrs operat ions in the area. The f i rn increased the cost of  sales

percentage to a f igure more representat ive of s imi lar businesses and reduced

sales based on invent,ory and purchases. I t  concluded that the excess of sales

in the corporate books over bank deposits was due to overrings made by the

inexperienced employees during the ini t ia l  per iod of operat ion. An adjust ing

entry to sales was therefore made during the period of December 1, L974 through

February 28, 1975 along with a corresponding adjustment to the sales tax

accrua l .

7.  Pet i t ioner argued that the adjust ing journal entr ies in his corporate

books were the result of the overrings nade by employees which were not actually

sales. 0verr ings as def ined by pet i t ioner r ,Jere sales erroneously rung as an

amount higher than the sel l ing pr ice, i .e.  a 50C sale rung as $5.00. Pet i t ioner
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offered no source documents of sales or other evidence to show that i ts or iginal

sales entr ies made on the corporate books included overr ings or other errors

made by employees.

8. Pet i t ioner acted in good fai th in the rel iance of the services of his

accountant.

CONCTUSIONS OF tAW

A. That sect ion 1137 of the Tax Law provides that every person required

to f i le a return under Art . ic les 28 and 29 shal l  at  the t ime of f i l ing such

return pay to the Tax Commission the total percentage constituting sales tax on

al l  receipts subject to tax and al l  moneys col lected by such person, purportedly

as tax, and col lect ions in excess of the amount stated in a schedule as the

anount to be col lected.

B. That pet i t ionerts corporate books showed entr ies of certain sales and

sales tax col lect ions thereon. That the adjust ing entr ies made to the corporate

records were not substant iated by any source documents. Pet i t ioner fai led to

show that the sales as or iginal ly recorded on the corporate books were in

er ro r .

C. That pet i t ioner,  Donald Hunt,  is personal ly l iable under the provisions

of sect ions 1131(1) and 1133 of the Tax Law for the sales tax determined due

from Q.N.W. Restaurant /11 Corp. as a result  of  the f ie ld audit .

D. That pet i t ioner acted in good fai th;  therefore, penalty and interest

in excess of the minimum statutory rate are cancelled.

E. That the petition of Donald Hunt is granted to the extent indicated in

Conclusion of law "D'r  above; that the Audit  Divis ion is directed to accordingly

modify the Notice of Determination and Demand for Payment of Sales and Use



Taxes Due issued December

is in al l  other respects

DATED: Albany, New York

tt'?AY 11 1983

-5 -

and that, except as so granted, the petit ion

STATE TAX COMUISSION

79 ,  1978 ;

denied.



i  . . : '

P481 2,A7 754
RECEIPT FOR CERTIFIED MAIL

iJO INSURANCE COVERAGE PROVIDED:
NOT FOR INTERNATIONAL MAIL

(See Reversc)

P 491 20,7 755
RECEIPT FOR CERTIFIED MAIL

;.0 INSURANCE COVERAGE PROVIOED_
NOT FOR }NTERNATIONAL MAIL

(See Revcrse)

W:bc14 \trJ. rn?n*>
Strost and No.

)3 F (ttuprCi Dn. Borl)
P.o. .  St  t .  lnd z lP Coda

I-L'^l;^a,ln^ tAl ? I I 74 \
Poron" t $

Certlfled F€e

Speclal Delivery F€6

Flertrict€d Dellvery Fe.

Rsturn Roc.lpt Showlng
to whom and Dcte Dsllv€r€d

Rotum Rec€ipt Showing towhom,

Date, and Addr€ss of Delivery

TOTAT Po3t.gtc rnd Foc $

Portmark or Date

756

ol€
o\

do

€

P 49L,, 247 75e
RECEIPT FOB GERTIfrCO MNII
::o rNsuRANcE c&rneee hovroro-

NOT FOR INTERNATIONAL MAIL

a{
6
6

;
o

d
€
(rl

o
trr
IA
A

Sent to

Ocvna l"l l),,,n1
Street.hd }lo.

45 Al a l-r,--r A,,o
P.9., Strte and Zlp Cod6

Ikw^osJ-e-vJ , fuVtr<<r,
Postage $

Certlfled F6e

Special Deliv€ry Fe€

Re3tricted D€liv€ry F€€

Rsturn Ftac.ipt Showl ng
to whom and Dsta Dallvsred
Roturn R€ceipt Shan ing to whom,
Datq and Address of Deliv€ry

TOTAL Po3t.ge.nd Fo€c $

Portmark or Dete

P

(See Reverce)

ol
o
o\

.i
o
h
o

a(rl
tr

trr
u)
!i

Sent to

R ^ - - - r t l  A - ^ ^ l  )
Street and flo.
idA" vZ+er&1t Bt yJ.
P.O..  St  te and ZIP Cod6
f l \r  s,sAo€4r rA I tV I l1<,e
Postage

r r
$

Certlfled F€€

Speclal Dellvary Foe

Re.tricted D€llvery Fea

Rsturn R.ceipt Showlng
to whom and Date O€llvored
R€turn Receipt Shor,rring to whom,
Date, and Address of D€livery

TOTAL PGt.go end F€ds $

Poatmark or Dlto


