
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Hudson View Gardens, Inc.
116 Pinehurst Ave.
New York, NY 10033

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Michael C. Devine
Keiffer & Hahn
68 hr i l l iam St.
New York, NY 10005
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Hudson View Gardens, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  3 /  1 1 7 5 - 8 / 3 L / 7 8 .

ATT'IDAVIT OF MAITING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
enployee of the Department of Taxation and Finance, over L8 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Hudson view Gardens, rnc.,  the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Hudson View Gardens, Inc.
116 Pinehurst Ave.
New York, NY 10033

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
24th day of January, 1983.

AUTHORIZED TO ADMINISTEB
OATHS PURSUANT TO TAX IJTW
SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Hudson View Gardens, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  3 l  I / 7 5 - 8 / 3 t / 7 8 .

AFFIDAVIT OF }IAIIING

State of New York
County of A1bany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by certified mail upon Michael C. Devine the representative of the petitioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michael C. Devine
Keiffer & Hahn
68 Wi l l iam St .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
24th day of January, 1983.

AUTHORIZED TO }DMINISTER
0ATHS PT RSUANT T0 fAx LAtl'J
SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HUDSoN VIEW GARDENS, INC.

for Revision of a Determinat ion or for
of Sales and Use Taxes under Art . ic les
of the Tax law for the Period March 1,
th rough August  31 ,  1978.

DECISION

Refund
28 and 29

7975

Petit ioner, Hudson View Gardens, Inc., 116 Pinehurst Avenue, New York, New

York 10033, f i led a petit ion for revision of a determination or for refund of

sales and use taxes under Art icles 28 and 29 of the Tax Law for the period

March 1,  1975 through August  31,  1978 ( f i le  No.  27887) .

A small claims hearing was held before Judy M. Clark, Hearing 0ff icer, at

the off ices of the State Tax Comnission, Two World Trade Center, New York, New

York,  on Apr i l  27,  7982 at  1 :15 P.M.  Pet i t ioner  appeared by Michael  C.  Devine,

Esq. The Audit Division appeared by PauI B. Coburn, Esq. (Kevin Cahil l ,  Esq.,

o f  counsel ) .

ISSI]E

Whether certain charges made by petitioner for overnight parking in a

private driveway constituted receipts subject to the parking tax under sections

7272-A and 1107(c) of the Tax Law.

FINDINGS OF FACT

1. 0n March 27, L979, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against Hudson View Gardens,

Inc. for the period March 1, 1975 through August 31, L978. The Notice asserted



-2 -

sa l -es tax due of  $2,250.96,  p lus penal ty  and in terest  o f  $1,010.48,  for  a  to ta l

due of  $3,267.4t+.

2. Petit ioner executed a consent to extend the period of l imitation

within which to issue an assessment for the period March 1, 1975 through

February 28,  1978 to June 20,  L979,

3. Petit ioner is an apartment cooperative registered with New York State

for Lhe collection of sales tax on its receipts from the use of the inter-comnunity

telephone systen. Sales tax is also charged and remitted on repairs made to

tenantsr apartments. The comnunity consists of approximately 353 units. No

garages are located on petit ionerts premises. A private semi-circular driveway

within the confines of the property facilitates parking for a naximun of 35 cars.

Parking is allowed in the driveway during daylight hours at no charge. At night,

however, parking is prohibited in the driveway to allow easy access for emergency

vehic les.

Since its incorporation Ln 1924, petit ioner has insti tuted the fol lowing

rule or facsimile pert inent to the issue:

''USE OF PRIVATE DRIVE

18. To maintain easy circulation in case of emergencies,
parking is not allowed overnight. Any vehicle parked in the driveway
at 3 A.M. wil l  be considered as parked overnight and a charge of
$3.00 per car per night wil l  be made for each violation of this ru1e.
The charge wil l  be considered an addit ional assessment under the
Proprietary Lease.

Parking on sidewalk of the driveway or in the 'No Parking' areas
at the entrance and exit of the driveway is prohibited at all times
at the request of the New York City Fire Department who state that
their apparatus cannot enter the driveway if the curved area 'No

Parkingt at the entrance and exit are obstructed. Violators of this
Rule wil l  be assess"d $5.00 each t ime this Rule is ignored, day or
n ight .  " '

Excerpt from ttHouse Rulest '  amended and revised September, L976.
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4. 0n audit ,  i t  was the Audit  Divis ionts posit ion that the receipts

obtained from the above assessments const i tuted fees for parking and as such

were receipts subject to the New York City Parking Tax under sect ion 1212-A of

the Tax law. The Audit  Divis ion held total  receipts of $37,516.00 subject to

tax  o f  $2 ,250.96  fo r  the  aud i t  per iod .

5. Pet i t ioner argued that i ts act iv i t ies do not include operat ion of a

parking lot  in that i t  is not engaged in parking, garaging or stor ing vehicles.

Pet i t ioner argued that i ts receipts were i t f inesrf  rather than parking fees to

deter overnight parking in the pr ivate dr iveway. I t  kept i ts assessments for

overnight parking in excess of the charges of surrounding garages available as

a deterrent for i ts use overnight.

6.  Pet i t ioner assessed i ts tenants/owners on a monthly basis for charges

to their  account.  The receipts at issue were bi l led as an t tovernight parking

assessmentrt  on the monthly maintenance bi l l  rendered.

7. Pet i t ioner acted in good fai th in i ts bel ief  that the receipts at issue

were not subject to tax. No other def ic iencies were found on audit .

CONCIUSIONS OF tAW

A. That pursuant to sect ions 72I2-A and 1107(c) of the Tax law there

shal l  be paid addit ional taxes at the rate of 6 percent on receipts from every

sale of the service of providing parking, garaging or stor ing for rnotor vehicles

by persons operat ing a garage (other than a garage which is part  of  prenises

occupied solely as a pr ivate one or two family dwetl ing),  parking lot  or other

place of business engaged in providing parking, garaging or stor ing for rnotor

veh ic les .

B. That parking consists of the act of  providing temporary storage for a

motor vehicle,  for a considerat ion, ei ther direct ly or indirect ly.  (See

ST-215.1  (5 /70)  New York  C i ty  Park ing  Tax ,  Quest ions  and Answers) .
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C. That although petit ioner disapproves of overnight parking, i t  nevertheless

charged it .s tenants $37r516.00 for overnight parking. This charge constitutes

receipts from parking subject to tax pursuant to sections L2L2'A and 1107(c) of

the Tax law.

D. That the penalties and any interest above the minimum statutory rate

are cancel led.

E. That the petit ion of Hudson View Gardens, Inc. is granted to the extent

indicated in Conclusion "Drr above; that the Audit Division is directed to

accordingly modify the Notice of Determination and Demand for Payment of Sales

and Use Taxes Due issued March 27, 1979; and that, except as so granted, the

pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

JAN 2 4 1983
fr .'T' >t o

COMMI



? rr8 401 7A1 P n8 40L 705
RECEIPT FOR CERTIFIED' MAIL

IIO If{SUfiAIICE COYERAGE PROUIOEO-
I{OT FOR IIITERIIATIOiIAT fNAIL

(See Reverse)

RECEIPT FOR CERTIFIED MAIL
ilo filsufiAilc€ coyEBAcE pn0vt0Ett_

I{OT F|lR II{TEfiIIATIONAL iIAIL

\o
t.-
o\

r.i

x
a

I'L
v)q

s tsN I ro t7 ; ch \e l  C ,  Dey in4
k c).Ecr d- /4lhn
sl
I ' . *  L l ; f l : > - .  . 9 f

P.

I
I . , t j T A T E A N D Z t P C O D Et/ar^, V.,rK ^lV tr,'ry^tr,

POSIAGE $

o

H
G
er

tr
F
a

z
F
6

E
F

=
a-
oo

CERTIFIED FEE 0

6
U
!:

e
U
@

2e
E
o

SPECIAL DELIVERY 0

RESTRICTED DELTVEBY 0

u
o

ff
q

E
q

o
U
E
2
e

tr
E

SHOW TO WHOM AND
DATE DELIVEREO

o

SHOWTOWHOM, DATE,
AND AODRESS OF
D€LIVERY

0

DELIVERED WITH RESTRICTEI
DELIVERY

o

SHOW TO WHOM. DATE AIiD
ADORESS OF DELIVEBY WITH
RESTFICIED DELIVERY

0

TOTAL POSTAGE AND FEES


