
Jesse M. Hi lsen
35 E.  85rh  St .
New York, NY 10028

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEI^I YORK 12227

September 28, 1983

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building 119 State Campus
Albany, New York 1,2227
Phone # (518) 457-2070

Dear Mr.  Hi lsen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1139 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission ian only be insti tuted under
Article 78 of the Civi l  Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of  th is  not ice.

Inquiries concerning the comput.ation of tax due or refund allor+ed in accordance
with this decision may be addressed to:

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representative



STATE 0F NEI+I Y0RK

STATE TA,Y COUMISSION

:
of

Jesse U. Hi lsen AFFIDAVIT Otr'UAILING

for Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of 3a1es & Use Tax
under Article 28 & 29 of the Tax law for the :
Per iod  5 /3U77.

State of New York
County of Albany

- connie Hagelund, being duly sworn, deposes and says that she is an
eTployee of the State Tax Conmission, over-18 years of'age, and that on the
28th.{ay.of Septenber, 1983, qhe served the wittrin noticE 6f Decision by
certified mail upon Jesse ll. Hilsen, the petitioner in the vithin procelding,
by.enclosing 1 true copy thereof in'a secirrely sealed postpaid wrapper
addressed as fo l lows:

Jesse M. Hi lsen
35 E. 85rh Sr.
New York, NY 10028

and by depositing _same enclosed in a postpaid properly addressed
(pos_t office or official depository) irnae? the- ex-crusive care and
the united states Postal service within the state of New york.

AUTHORIZED TO ADTINISIEN
OTTHS PIIRSUJTNT tO TII l.tlrssctlox r7{

wrapper in a
custody of

, .That,deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the lait known address
of the petit iorrer.

Sworn to before me this
28th day of September, 1983.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

JESSE M. HILSEN

for Revlsion of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period May 31, 1.977.

DECISION

Peti t ioner,  Jesse M. HLlsen, 35 East 85th Street,  New York, New York 10028,

fil-ed a petition for revlsion of a determination or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the perlod May 31, 1977 (Ftl-e

No. 27542).

A small claims hearing was held before Arthur Johnson, Hearing Officer, at

the offices of the State Tax Conrmlssion, Two I'Iorld Trade Center, New York' New

York, on December 9, 1982 at 9:15 A.M. Pet l t ioner appeared Eo se. The Audit

Divis lon appeared by Paul B. Coburn, Esq. (Angel-o Scopel l l to,  Esq.,  of  counsel) .

ISSUE

Wtrether petltioner is entltled to a refund of sales tax paid on the

purchase of an automobiLe which was subsequently resold.

FINDINGS OF FACT

1. On Apri l  22, 1977, pet i t ioner,  Jesse M. Hi lsenr purchased a L957 Rol ls

Royce at a publ lc auct ion from Ban-Credit  Service Agencyr Inc, for $131500.00

pl-us sales tax of $1,080.00. Pet i t ionerts research prLor to purchasLng the

vehicle lndicated that i ts value was between $16,000.00 and $17'000.00.

Petitioner testlfied that hls intent was to reseLl the autonoblle lmediately

fo r  a  p ro f i t .
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2. Prior to AprI I  22, 1977, pet i t ioner requested a sales tax ident i f icat lon

number from the Department of Taxation and Finance and at the same tine inquired

as to the applicabllity of sal-es tax on the above transaetlon if he did not

receive the number before he purchased the vehicle. Petitioner was advised

that he would be required to pay the sales tax and upon receipt of the ldentlfl-

cation number, he may apply for a refund.

The Department of Taxation and Finance l.ssued a Certificate of Authority

(ID nunber) on May 6, L977.

3. On June 9, 1977, pet i t ioner f l l -ed an appl icat lon for a refund for

sal-es tax of $1,080.00 paid on the purchase of the autonobi le on the basis

i t  was purchased for resale.

4. Petitloner sold the automoblle to one Sandl Scarf in August ' L977 for

$10,000.00 and col lected appl- icable sales tax of $800.00 thereon. Thereafter,

pet i t ioner f l led a sales tax return on which he took a credLt for the $800.00

in tax col lected agalnst the refund clairn of $1,080.00, thereby amendlng such

refund claim to $280.00.

5. In January, 1979, the Audit  Divis ion denied pet i t ionerrs refund clain

($1,080.00) ln fu1l  on the grounds that pet i t ioner dld not substant iate that the

vehicl-e was purchased for resale.

As a result ,  on March 31, 1980, the Audit  Divis lon issued a Not lce of

Determination and Demand for Palment of Sales and Use Taxes Due agalnst

pet i t loner for taxes due of $800.00, pJ-us penalty and lnterest of  $384.00'  for

a  t o t a l  o f  $ 1 , I 8 4 . 0 0 .

the

that
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6. Petltioner found many mechanl.cal defecte wlth the autonoblle after he

took possession. Pet l t ioner spent $1r256.16 for repalrs between May, L977 and

Ju l -y ,  L977.

PetLtloner testifled that the automobile renained ln the repair shop from

the tine lt was purchased untLl lt was sold and that the automobiLe was never

used personalLy. Petitioner argued that the repairs lrere necessary in l-ts PreParation

for resale.

7. Petitioner reglstered the automoblle wlth the Department of Motor

VehicLes. He also obtaLned insurance effectLve NIay 25, Lg77 with an explratlon

date of August 2, L977. Petltioner also owned a L973 Ford which was used for

personal- and business purposes.

Petitloner argued that since he was not a motor vehlcLe dealer, he was

requlred to register and lnsure the automobile in otder to selI it.

8. The l-oss suffered by petitioner on the purchase and sal-e of the

automobile was clained on hls federal income tax return flled for 1977

9. Petltloner has not made any other purchases or sales slnce he reglstered

wlth the Department of Taxation and Finance.

10. Pet l t loner acted ln good fal th at al l  t fmes.

CONCLUSIONS OF LAI.I

A. That pet i t ionerrs purchase of the 1967 Rol- l -s Royce const i tuted a retal l

sale wlthln the meanlng and lntent of sectlon 1101(b) (4) of the Tax Law and

was taxabLe under section f105(a) of the Tax Law. Petltioner dld not prove that

the automoblle was purchased for resale. At the tlne of purchase he was not

registered as a vendor for sales tax purposes and reglstratl.on and insuranee are

not prerequisites for resale of a motor vehlcle between lndLvlduals. Accordl-ngly,

pet l t ioner Is not ent l t led to a refund.
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B. That the penalty ls cancelled and the lnterest shal-L be reduced to the

rnlnlmum statutory rate.

C. That the petltlon of Jesse M. Ill lsen J-s granted to the extent Lndicated

ln ConclusLon of Law ttBtt; that the Audit Dlvlsion is hereby dlrected to nodify

the Notl"ce of Determination and Demand for Paynent of Sales and Use Taxes Due

lssued March 31, 1980; and that, except as ao granted, the petitlon le Ln all

other respects dbnled and the refund denlal and the foregolng notice are

sustalned.

DATED: Albany, New York STATE TAX COMMISSION

stP g I 1983
%4,u-
PRESIDENT



P 481 208 232
RECEIPT FOR CERTIFIED MAIL

;.0 INSURANCE COVEMGE PROVIOED_
NOT FOR INTERNATIONAL MAII

(See Revercc)

al
6
o\

o

6
(o

t&
vt
A

Sont to

Te.ssu lh. llglS.,a

iLH: ss+t^ s*
P.O., St te and Zlp Cod€

{^ r 'va t r t (  A /Y lOoat r
Portago' $

Certlfied Fee

Sp€clal D6livery Fe.

Fl$tricted D€llv€ry Fo.

Rsturn Rec.ipt Showlng
to whom and Data Dellvored
Rcturn Receipt Showing to whom,
Date, and Addross of Detivery

TOTAL Postrge and.Feet $

Portmark or Dat€


