
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

December L2, 1983

Hi l ls ide Grocery Store,  fnc.
c/o l{ i l fredo Collazo
160-10 Hi l ls ide Ave.
Jamaica, NY 71432

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revierd an
adverse decision by the State Tax Cornmission may be instituted only under
Article 78 of the Civil Practice law and Ru1es, and must be commenced in the
Suprerne Court of the State of New York, Albany County, within 4 months fron the
date of this not. ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Lar.r Bureau - litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yfurs,

STATE TAX COI{I{ISSION

Petit ioner' s Representative
Hector A. Martinez
37-38 73rd Street
Jackson Heights, NY 11372
T4xing Bureaur s Representative



STATE OF NEW YORK

STATE TN( COMUISSION

In the Matter of the Petition
o f

Hi l ls ide Grocery Store,  Inc.

for Redeterpination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 e 29 of the Tax law for the
Per iod 6 l t l tg  -  8 /31/ i l .

That deponent further says that the said
herein and that the address set forth on said
of the petit ioner.

AFTIDAVIT OF I'IAIIING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
12th day of December, 1983, he served the within notice of Decision by
cert i f ied mail upon l l i l lside Grocery Store, rnc., the petit ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Hi l ls ide Grocery Store,  fnc.
c/o l{ i l fredo Collazo
160-10 Hi l ls ide Ave.
Jamaica, NY 11,432

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

addressee is the petit ioner
rdrapper is the last known address

Sworn to before me this
12th day of December, 1983.

Authorized to admirlister oaths



STATE OF

STATE TAX

NEW YORK

COUUISSION

In the Matter of the Pet.ition
o f

Hi l ls ide Grocery Store,  fnc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 / t l t e  -  8 /31 /8 t .

AFFIDAVIT OF }'AILING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
12th day of December, 1983, he served the within notice of Decision by
cert i f ied mail upon Hector A. Martinez, the representative of the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securily sealed
postpaid wrapper addressed as fol lows:

Hector A. Martinez
37-38 73rd Street
Jackson Heights, NY 11372

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United Statei Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
12th day of December, 1983.

to administer oaths



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petitlon

o f :

HILLSIDE GROCERY STORE, INC. : DECISION

for Revlslon of a Deterurlnation or for Refund :
of Sales and Use Taxes under ArtlcLes 28 and 29
of the Tax Law for the Period June L, 1978 :
through August 31, 1981.

Pet i t ioner,  Hl l -J-side Grocery Store, Inc. c/o Wll f redo CoLlazo, 89-37 198th

Street, Hollls, New York 11432, flLed a petitlon for revigion of a detetminatlon

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period June 1, 1978 through Augusr 31, 1981 (Fi le No. 34982).

A snall clalns hearlng was held before Judy M. Clark, Hearing Offlcer, et

the offlces of the State lax Conrmieslon, Two World Trade Center, New York, New

York, on Februar!  91 1983 at 1:15 P.M. wlth al l  evldence to be subnit ted by

March 11, 1983. PetLt ioner appeared by Hector A. Mart lnez, Jr.  '  Esq. The

Audit Divlsion appeared by Paul B. Coburn, Esq. (Al-exander Weiss, Esq., of

counse l ) .

ISSUE

l*rether the taxable sales origlnally estinated by the Audit Dlvislon due

to petitlonerrs lack of records properly refl-ected those sales nade by petit,Loner.

FINDINGS OF FACT

1. On August 12, 1981, the Audlt Divlslon lssued a Notice of Determlnatlon

and Demand for Payment of Sales and Use Taxes Due against Hillslde Grocery

Store, Inc. coverLng the period June 1, 1978 through August 31, 1981. The
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Notice asserted addit lonaL tax due of $L2,324.56 plus penalty and lnterest of

$ 3 , 6 7 6 . 6 3  f o r  a  t o t a l  o f  $ 1 6 , 0 0 1 . 1 9 .

2. On audlt, the Audlt Dtvlsion found that petitioner did not have any

records aval1ab1e for perusal in the determlnation of an exact amount of

taxabLe sales or sales tax collectlons thereon. The buslness had been soldt

and lt was contended that aLL the books and records had been given to the

buyerrs accountant. Upon attempt to conflrn, the buyerrs accountant denled

having such records with the exceptlon of bLank saLes involces.

The Audit Division then conducted a survey of the store to determine its

potential- for makl-ng taxable saLes. It noted a large dlsplay for beer and

soda. Based on this, the auditor estlmated that 50 percent of the sales nade

were taxabl-e. PetitLoner had reported approximately 12 percent of its sales

made as taxable saLes. The Audlt Division thereby determined that the saLes as

reported on sales and use tax returns flled were insufficlent.

Pet i t loner reported gross sal-es of $3491742.00 on sales and use tax

returns ftl-ed for the perLod June 1, L978 through February 28, 1981. Petitloner

did not flle sales and use tax returns for the perlod March 1, 1981 through

June 15, 198t, the date the business was sol-d. The Audit Division estlmated

gross sales for the periods not ftled based on the average sales of the prior

perlods and determined gross saLes of $37,094.00. The Audlt  Dl-vis lon then

deternined that 50 percent of the gross sales or $193,42L.00 were taxable sales

and determlned saLes tax due thereon of $15,473.68. Pet i t loner remlt ted sales

tax of $3,229.12 durlng the audit  per lod; therefore, addlt ional sales tax due

was deternlned of $12,244.56. The Audit  DLvision also heLd f ixed assets sold

valued at $1,000.00 subJect to sales tax ln the amount of $80.00.
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3. As a result of a conference held on Februaty 24, L982' petltloner

submitted purchase lnvoices for the perlod January through September, 1980.

Also subnltted were Federal tax returns fll-ed for the flscal years ended Aprll,

1979 and 1980. Based on a revlew of the lnfornatlon subnltted, the Audlt

Dlvision concl-uded the foLlowlng:

a. Sales reported on the Federal return for the flscal year
ended May, 1979 were approxlmatel-y $401000.00 hlgher than the grosg
sal-es reported on the sales and use tax returns flled durLng the sa,me
perlod.

b. Purchases revlewed for the period January through Septenber'
1980 (9 nonths) total-ed $164,883.00. Purchases reported on the
Federal  returns f i led were $90,044.00 and $92,459.00 for the f iscal
years ended Aprll 1979 and 1980 respectively.

c. Purchase Lnvoices revLewed durlng the perlod Januaryr
February, March, June, July and August, 1980 discLosed that 58.85
percent of petitlonerrs purchases rrere taxable when resoLd. The
majority of the taxable saLes were beer and soda.

The Audit Divlsion therefore made no adjustment to lts orlgLnal audlt

f indlngs.

4. Petltloner contended that its sales and use tax returns flled accurately

reflected the receipts of the buslness operatlon. PetLtLoner argued that a

daybook was maLntained breaking down Lts sales between taxable and nontaxable

sales, and that these records lrere prepared from lnventories taken on a dalJ-y

basis. Petltioner offered no addltional- evldence of its sales recelpts other

than the Federal- tax returns and purchase involces prevlously submitted.

CONCLUSIONS OF LAW

A. That sectlon 11.38(a) of the Tax Law provldes that lf a return requlred

to be flled ls not fll-ed or if a return when flled ls lncorrect or lnsuffLclent,

the amount of tax due shall be determlned from such lnformatlon as may be

avalLable. If necessaryr the tax may be estimated on the basis of external

indlces, such as stock on hand or other factors.



That the Audit DivLslonr lacking any records to verify sales receipts on

Lts audltr properly estlmated taxable sales receLpts based on a aurvey of the

buslness prenlses, albeit subsequent to the sale of the buslness.

B. That based upon submlssion of Federal tax returna filed by petltioner

and purchases made durlng nlne months ln 1980, the Audlt Dlvisionrs estlmate

was not unreasonabl-e.

C. That once lt is establlshed that the Audit Divlsionrs lndependent

determl.nation nas pernlsslble, the burden of proof ls upon petitloner to show

that the Audlt DlvLsionrs determinatlon shouLd be overturned. (3.og!9-Sl:"f,-

KohLman & Co. v. Law, 239 N.Y. 346.) PetLtloner has failed to meet that burden

with respect to showlng that its taxable sales recelpts were less than those

deternined by the Audit Dlvlsfon.

D. That the petitLon of Hll-l-side Grocery Store, Inc. is denied, and the

Notlce of Determlnation and Demand for Palment of Sales and Use Taxes Due

tssued August 12, 1981 is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

DEC 1 2 1983
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