
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/ NEW YORK 12227

l {ay l l ,  1983

Ilarwood Chernists, Inc.
and Beroard Beruan, Officer
3580 Centerview Ave.
Wantagh, NY 11793

Dear Mr. Bernan:

Please take notice of the Decision of the State Tax Cormigsioo enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be conorenced in the
Suprene Court of the State of $ew York, Albany County, within 4 months fron tbe
date of this notice.

Inquiries concerning tbe computat.ion of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York 12227
Fhoae ll (518) r*57-2070

Very truly yours,

STATE TAX COltlfiSSrO}{

Petitioner' s Representative
Robert H. Harknan
108 Edgecliff Terrace
Yonkers, NY 10705
Taxing Bureaut s Representative



STATE OT NEW YORK

STATS TN( COI{MISSION

In the Matter of the Petition
of

Harwood Chenists, fnc. :
and Bersard Bernan, Officer

:
for Redeterminat.ion of a Deficiency or a Revision
of a Determination or a Refund of Sales & Uee Tax :
under Article 28 & 29 of the Tax Law for the Period
6/L/7s-5137/77 .  .

That depouent further says
herein and that the addrees set
of the petitioaer.

Sworq to before me this
l l th day of Hay, 1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the llth day of Uay, 1983, he served the within notice of Decision by certified
nail upon Harwood Cheniste, Inc. and Bernard Berman, Officern the petitioners
in the within proceeding, by enclosing a true copy thereof itr a securely sealed
postpai.d wrapBer addressed as follows:

Harwood Chemists,  Inc.
and Bernard Bennan, Of,ficer
3580 Ceaterview Ave.
lrlantagh, NY 1U93

and by depositing same encloaed in a postpaid properly addressed wrapper io a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

AITIDAVIT OT UAITING

that the said addressee ie the petitioner
fortb on said wrapper is the last known address

AUTiIORIZED TO
OATHS PURSUANT TO
sECIIoN 1?4

Itx IJATT



STATE Otr NEW YORK

STATE TN( Col{tfiSSIoN

In the Matter of the Pet,ition
of

Harwood Chemists, Inc.
and Bernard Berman, Officer

for Redeterruination of a Deficieucy or a Revision
of, a Deternination or a Refund of Sates & Use Tax
under Article 28 & 29 of the Tax Law for rhe
Period 6/ t /75-5 / 31/77 .

AIT'IDAVIT OF I{AII.ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the llth day of May, 1983, he served the within notice of Decision by certified
mail upon Robert M. Markmau the representative of the petitiooers in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Robert M. Markman
108 Edgecliff Terrace
Yonkers, IIY 10705

and by depositiag same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further saye that the said addressee is the represeotative
of the petitioner berein and that the address set forth on said rdrapper is the
last, koorsn address of the representative of the petitioner.

$worn to before ne this
l l th day of l{ay, 1983.

AUTI1ORIZED TO ADMINI

?iiirii runsuANr ro Tnl( IJAw
SECIION I74



STATE 0r NEW YoRK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ILARWOOD CIIEMISTS, INC.
and BERNARD H. BERHAN, 0FFICER

for Revision of a Determinat ion or for
of Sales and Use Taxes under Art ic les
of the Tax law for the Period June 1,
th rough May 31 ,  1977.

DECISION

Refund
28 and 29
1975

Peti t ioners, Harwood Chernists,  Inc. and Bernard H. Berman, 3580 Centerview

Avenue, Wantagh, New York 11,793, filed a petition for revision of a determiaation

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period June 1, 1975 through }tay 31, 1977 (Fi le No. 27248).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on Apri l  27, L9B2 at 9:15 A.M. Pet i t ioners appeared by Robert  M. Marknan,

CPA. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Kevin Cahit l ,  Esq.,

o f  counse l ) .

ISSIIE

hlhether the result of a field audit. performed by the Audit Division on

Harwood Chemists,  Inc.,  where the use of external indices was necessitated by a

lack of source documents, properly ref lected the addit ional sales tax l iabi l i ty

asser ted .

FINDINGS OF FACT

1. 0n Novenber 10, 1978, as a result  of  a

issued a Notice of Determination and Demand for

Due against Harwood Chemists,  Inc. covering the

f ield audit,  the Audit Division

Payment of Sales and Use Taxes

period June 1, 1975 through



-2 -

May 31,  1977.  The Not ice  asser ted  add i t iona l  tax  due o f  $41241.00 ,  p lus

i n t e r e s t  o f  $ 1 , 0 0 9 . 4 0 ,  f o r  a  t o t a l  o f  9 5 , 2 5 0 . 4 0 .

2. 0n December 1, L978, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Paynent of Sales and Use Taxes Due against Bernard H. Bernan for

his l iabi l i ty as off icer of Harwood Chemists,  fnc. for the same aforenent ioned

period. The Notice asserted the addit ional tax due found on audit  of  $4,241.A0,

p lus  pena l ty  and in te res t  o f  $2  1214.38 ,  fo r  a  to ta l  o f  $6 ,455.38 .

3. Petitioner Harwood Chernists, Inc. operated a pharmacy at 467 Hungry

Harbor Road, North Woodmere, New York. Pr ior to the f ie ld audit ,  the business

ran into f inancial  di f f icul t ies and there was an assignment for the benef i t  of

creditors.  At the terminat ion of that receivership, substant ial ly al l  the

source documents were discarded by the receiver.

4. 0n audit ,  the Audit  Divis ion was unable to perform a detai led audit

s ince no source documents were avai lable to ver i fy ei ther sales or purchases.

The Audit Division listed the amount of purchases made by petitioner corporation

from its disbursements journal for the period December, 1976 through February,

L977. Based on the suppl ier,  the Audit  Divis ion determined whether the purchases

were taxable or exempt on resale. For suppl iers sel l ing both taxable and

exempt items, the Audit Division used external indices, namely the taxable to

total  purchase percentages determined from audits of s imi lar businesses using

the sane suppl iers.  The Audit  Divis ion determined an overal l  taxable purchase

percentage of 60.5 percent for pet i t ioner corporat ion. I t  then appl ied 60.5

percent to the total  purchases of $163r178.70 made by pet i t ioner corporat ion

for the period June 1, L975 through March, 1977 and determined purchases

t a x a b l e  w h e n  r e s o l d  o f  9 9 8 , 7 2 3 . 1 1 .
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The Audit Division then estimated a narkup of 50 percent on purchases

which were taxable on resale and determined taxable sales of $1481084.67 for

the period June 1, 1975 through March, 1977. Petit ioner corporation reported

taxable sales of $90,32L.00 for the period June 1, 1975 through February 28,

L977. No sales and use tax return rdas f i led for March, 1977. The Audit

Division thereby determined addit ional taxable sales of $57 ,763.67 and the tax

due thereon of  $4,24I .00.

5. The Audit Division conceded that the additional tax due should be

reduced to $3 ,989.99 to reflect a reduction in the taxable purchase percentage

to 60.3 percent and a pi l ferage al lowance of 2 percent.

6- Petit ioner corporationrs major supplier was s-P Drug company. on

audit, the Audit Division determined a 61 percent taxable purchase percentage

from this supplier based on an audit of a similar business.

Petitioner was able to obtain copies of some invoi.ces from S-P Drugs

and submitted the following for March, 1977 for the purpose of disclosing a

Iower taxable purchase percentage than that used by the Audit Division:

Date Taxable Total Inv.

3/3/77
3/ 4/77
3/7177
317177
3/8 /77
3 le  /77
3/e  /77
3/ ro /77
3/ t7/77
3114/77
3/Ls /77
3 lL8 /77
3/21 /77
3/2 t /77
Totals

$ 267.e8
299.s6
r75.A6
259.53
304.47
76 .76

135 .60
135  .5  1
305 .09
23A.43
203 .00
737.29
29L .43
290  .5  1

$ 43.42
Lr7.45
-0 -
55 .86
79 .20
-0-
31  . 38
2s.66

L32.39
98 .35
38 .98
27  . 61

116  .  11
30 .81w
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The f ield audit  disclosed that purchases for l {arch, 1977 totaled

$7'382.50. Based on the three-month analysis of purchases made by the Audit

Divis ion, 83 percent or $6 rL27.48 in purchases were made from S-P Drugs. Pet i-

t ioner has therefore substant iated 50.7 percent of i ts purchases from S-P Drugs

as being 25.66 percent taxable. The balance of the purchases from S-P Drugs in

the amount of $3 1020.86 are unsubstantiated as to their taxability. The

taxable percentage determined by the Audit. Division of 61 percent rdas applied

to these purchases on audit and the result was taxable purchases in the amount

of $1,842.72. The taxable percentage of purchases made from S-P Drugs is

therefore 43 percent.

7. The Audit Division erroneously included purchases of vitamins in tbe

amount of $28.80 in its computation of the overall taxable purchase percentage.

The overall taxable purchase percentage incurred by petitioner, including the

purchases from S-P Drugs pursuant to Tinding of Fact "5",  is 45.22 percent.

B. Petitioner Bernard Berman showed no reasonable cause for not fil ing

the corporate sales and use tax returns on a t imely basis.

CONCIUSIONS OF LAII

A. That sect ion 1138(a) of the Tax Law states that i f  a return required

by Art ic le 28 is not f i led or i f  a return when f i led is incorrect or insuff ic ient,

the amount of tax due shall be deterrained by the Tax Cormission from such

information as may be avai lable. I f  necessary, the tax may be est imated on the

basis of external indices. That the Audit  Divis ion properly used the avai lable

external indices in the determinat ion of pet i t ioners I  addit ional sales tax

l iab i l i t y .

B. That petitioners have subnitted documentation sufficient to warrant a

further reduct ion to the results of the f ie ld audit .  That pet i t ionersr taxable
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purchase percentage used in determining taxable sales

45.22 percent pursuant to Findings of Fact "6" and "7"

hereby reduced to

C. That the Audit Division is directed to modify the notices of deternina-

tion and demand for payment of sales and use taxes due issued to Harwood

Chemists,  Inc. and Bernard H. Berman pursuant to Finding of Fact "5" regarding

a 2 percent pi l ferage al lowance, and in accordance with Conclusion of Law t tBtt

above, with appl icable penalty and interest thereon in regard to the Not ice

issued to pet i t ioner Bernard H. Berman. That except as so granted, the pet i t ion

I S

is  in al l  other respects denied.

DATED: Albany, New York

lvlAY ].1 1983
STATE TAX COMI'fiSSION

PRESIDENT
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