
CarI Harm
d,/b/ a National
868 Broadway
New York, NY

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6,  1983

C o .Distr ibut ing

10003

Dear  Mr .  Harm:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be conrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

Petit ioner' s Representative
Murray Appleman
225 Broadway
New York, NY 10007
Taxing Bureau' s Representative



STATE OF NElf YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
o f

Carl  Harm
dlb/a Nat ional Distr ibut ing Co.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the period
6 1 1 / 7 3 - 5 / 3 t / 7 6 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Deci i ion by cert i f ied
mai l  upon Carl  Harm, d/b/a Nat ional Distr ibut ing Co.,  the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Carl llarm
d/b/a Nat ional Distr ibut ing Co.
868 Broadway
New York, NY 10003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and custody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
6th day of May, 1983.

AUTHORIZED TO ISTER
OATHS PIJRSUANI
SECTION I74

T0 IAX IJAW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Carl Harm
d/b/a Nat ional Distr ibut ing Co.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6 1  1 1 7 3 - 5  /  3 t / 1 0 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon l{urray Appleman the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Murray Appleman
225 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exl lusive care and cui lody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

AUTHORIZED TO ISTER
OATHS PTIRSUANT TO
SECTION 174

TAX IrAW



.STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Petition

o f

CART HARU
d/b/a NATI0NAL DISTRIBUTING Co.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax law for the Period June 1, 1973
through May 31,  L976.

DECISION

Petit ioner, Carl Harm, dlb/a National Distr ibuting Co., 868 Broadway, New

York, New York 10003, f i led a petit ion for revision of a determination or for

refund of, sales and use taxes under Articles 28 and 29 of the Tax Law for the

per iod June 1,  1973 through May 31,7976 (F i te  No.  21654) .

A formal hearing was held before Doris E. Steinhardt, Hearing Off icer, at

the offices of the State Tax Commission, Two l{orld Trade Center, New Yorkr New

York, on February 23, \g82 at 2:45 P.M. Petit ioner appeared by Hurray Applenan,

Esq. The Audit Division appeared by Paul B. Coburn, Esq. (Barry M. Bres1er,

Esq.  ,  o f  counsel ) .

ISSUES

I .  L lhether the port ion of the assessment relat ing to the period June 1,

1973 through May 31, 1974 must be cancel led by reason of the Audit  Divis ion's

fai lure to present at the hearing pet i t ionerts sales tax return for said

per iod .

II. Whether the portion of the audit which increased petitioner's sales by

0.83 percent was arbi trary and capric ious.

I I I .  Whether 85 percent of pet i t ionerts sales rdere properly deemed taxable

by the Audit Division, though claimed by petitioner to have been for resale.
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FINDINGS OF FACT

1. As the result  of  a f ie ld audit  conducted by i ts sales tax examiner,

the Audit  Divis ion issued to pet i t ioner,  Carl  Harm, d/b/a Nat ional Distr ibut ing

Co. (rrDistr ibut ing"),  a Not ice of Determinat ion and Demand for Paynent of Sales

and Use Taxes Due, dated December 15, 7977, assert ing sales taxes due for the

period June 1, L973 through May 31, 1976, plus penalt ies and interest,  scheduled

as  fo l lows:

PERIOD
ENDED

og|tm3
rL/30/73
a2/28/74
os /3L /74
06/3A/74
a8l3t /74
Lr/3A/7 4
02/28/75
05/3r /75
08131/7s
77/30/75
02/29176
os/37/76

TAX
$ 7  ,934 .29

8  ,934 .  07
7  ,303 .17
8 ,239  .94
2 ,L95 .20
5  ,945  .04

12 ,37  6  .00
11. ,244.0A
8 ,  198 .32
g , ' t 67  . 04

70,743.76
72,440.49
72,892.24

PENAITY AND
INTEREST

F-a;565.86-
6 ,448 .87
5 r1t2.22
5 ,520 .69
t , 4a4 .93
3 ,804 .83
7  , 549 .36 '
6 r52r.52
4 ,509  . 08
4 ,766 .86
5 ,264.44
5 ,722 .62
5 ,  1 ,56 .90

$  12 ,298 .15
L5,282.94
12,475.39
13 ,760 .53
3 ,600 .  13
9 ,749 .87

L9,925.36
77  ,765 .52
12,707.40
1 .3 ,933 .90
15 ,008 .20
18 ,  163 .  10'J ,8,049.L4

TOTAI,

$117 ,513 .45 $66 ,  146 .  18 $ 183,6s9 .63

0n March 21, 1977, Mr. Harm had executed a Consent Extending Period of

Limitat ion for Assessment of Sa1es and Use Taxes under Art ic les 28 and 29 of

the Tax Law for the period June 1, 1973 through May 31., 1976, to and including

December  19 ,  1977.

2. Distr ibut ing is engaged in sel l ing miscel laneous nerchandise, including

housewares, cut lery and glassware. I t  f i led sales and use tax returns for the

periods June 1, '1,973 
through l{ay 31 ,  L974, Jure 1, 1974 through May 31, LgTs

and June 1, 1975 through May 31, 1976, report ing zero gross and taxable sales

and claining that al l  sales were wholesale.

3. The audit procedure employed by the sales tax exaniner is sunnarized

be low.
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(a) The examiner attempted to reconci le pet i t ioner 's cash receipts

journal and unnumbered, but dated, sales invoices for the test month April,

I976 .  Sa les  accord ing  to  the  journa l  were  $73r004.00 ,  wh i le  sa les  as  re f lec ted

by the invoices were $73r613.36, thereby result ing in an increase in gross

s a l e s  o f  0 . 8 3  p e r c e n t .

The examiner could not recollect attempting to ascertain whether the

Apri l  invoices had been recorded in the journal for March or May; he test i f ied,

however, that usual and accepted auditing techniques would include such a

check.

(b) The examiner invest igated claimed out-of-state sales for the test

month .  Such sa les  cons t i tu ted  10 .2  percent  ($7 ,528.95)  o f  a l l  sa les  bu t  were

ent irely disal lowed by the examiner on two grounds: pet i t ioner 's fai lure to

produce documentat ion to show that the goods were.shipped out-of-state; and Mr.

Harm's statement that the vendors picked up the goods at his place of business.

(c) The balance of sales, al l  c lained by pet i t ioner to have been for

resale, totaled $66r084.41 for the test month. Pet i t ioner suppl ied resale

cert i f icates for al l  these sales, but the exaniner decided to invest igate

further due to the high percentage of sales for cash (84.6 percent of gross

sales) r numerous repeat sales to the same vendors during the test month, and

reports by unregistered street peddlers that they had purchased goods from

Distr ibut ing.

The Audit Division subsequently examined the purchase books of four

peddlers who had bought goods from Distr ibut ing. The books ref lected $5r954.30

in purchases from Distr ibut ing during the month of Apri l ,  1976; Distr ibut ing's

sa les  invo ices ,  on  the  o ther  hand,  showed $23r104.71  in  sa les  to  these pedd lers .

The examiner accordingly disal lowed 74.2 percent of the resales clained.
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fn sum, the Audit  Divis ion ( i )  increased pet i t ionerfs gross sales by

0 .83  percent  to  $119921067.00  fo r  the  aud i t  per iod ,  ( i i )  d isa l lowed 10 .2

Percent of the adjusted sales claimed by pet i t ioner to have been sold to

out-of-state vendors, and ( i i i )  disal lowed 74,2 percent of the balance of sales

clained by pet i t ioner to have been for resale, to arr ive at addit ional taxable

sa les  o f  $1 ,530,537.00  fo r  the  per iod  June 1 ,  1973 th rough May 31 ,  1976.

4. At the hearing, counsel for the Audit  Divis ion offered in evidence

Distr ibut ing's returns for the period June 1, L974 through May 31, 1975 and

June 1, 1975 through Hay 31, 7976, but was unable to produce any return for the

period June 1, 7973 through May 31, 7974. The examiner 's workpapers and report

include a Schedule of Returns Filed, which indicates that a return was filed

for the period June 1, 1,973 through May 31 ,  1974 and was assigned deposit

ser ial  number 68607L17.

5. Mr. Harm did not appear personal ly at the hearing. His representat ive

did not offer any testimony or documentary evidence in support of the petition

but maintains, among other things, that al l  pet i t ioner 's sales were for resale

and thus no tax l iabi l i ty exists.

6. Distributing maintained sufficient books and records from which the

actual amount of tax l iabi l i ty could be determined.

CONCTUSIONS OF IAW

A. That since the petit ioner maintained suff icient books and records, the

Audit  Divis ionrs use of a test per iod was not warranted. Therefore, those

port ions of the assessnent projected from the test per iod computat ions are

hereby cancel led.  Char ta i r ,  Inc.  v .  St4te Tax Comm.,  65 A.D.2d 44.
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B. That in view of the foregoiog, the f i rst  issue is rendered moot.

C. That the adjustment, which was based upon the Audit Divisionrs examina-

t ion of pet i t ionerts sales invoi-ces and which increased pet i t ioner 's gross

sales for Apri l ,  7976 by 0.83 percent,  rdas proper and in accordance with the

provisions of sect ion 1138(a) of the Tax Law. Pet i t ioner 's assert ion that such

adjustment was arbi trary and capric ious is absolutely lacking in support .  I f

the invoices had been improperly recorded in the cash receipts journal, petitioner

could easi ly have so .denonstrated.

D. That the adjustment which subjected 84.4 percent of pet i t ioner 's gross

sales ( for Apri l ,  1976) to taxat ion was l ikewise proper.

Petitioner produced no evidence to establish that goods were shipped

to out-of-state vendors; on the contrary, pet i t ioner admit ted that the goods

were picked up in New York.

The remaining portion of this adjustment was based upon the Audit

Divis ionts f inding that 74.2 percent of pet i t ioner 's gross sales had been made

to unknowrr customers from whom no tax was collected, and not to the customers

named in pet i t loner 's invoices and from whom pet i t ioner had received resale

certificates. Petitioner did not meet his burden of rebutting the presr:mption,

created by sect ion 1132(c),  that these sales were subject to tax. See Matter

o f ,Sakran v .  S ta te  Tax  Comn. ,  73  A.D.2d 989 (3d  Dept . ) .  Pe t i t ioner ts  pos i t ion

appears to be that inasmuch as the Audit Division knew that some sales were

made to unl icensed street peddlers, i t  fo l lows that al l  the disal lowed sales

were for resale. This posit ion ignores sect ion 1132(c) and is ent i rely without

mer i t .



E. That the pet i t ion of Carl

granted to the extent indicated in

Determination and Denand issued on

and that except as so granted, the

DATED: A1bany, New York

MAY 0 61983

-6-

Harm, d/b/a Nat ional Distr ibut ing Co-,  is

Conclusion of Law "A"I that the Notice of

December 15, 1977 is to be modif ied accordingly;

pet i t ion is in al l  other respects denied.

STATE TAx COU}fiSSION

PRESIDENT



P 389 758 874
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED-
NOT FOR INTERI{ATIOIIAL MAIL

P 389 758 875
RECEIPT FOR CERTIFIED MAIL

NO II'ISUMNCE COVERAGE PROVIDED-
NOT FOR INTERNATIONAL MAIL

(See Rcvene)
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