
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

l{ay 27, 1983

Harbor Vue Cable TV, fnc.
59 lake Shore Dr. It.
Dunkirk, NY 14048

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Conmission lan only be instituted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxat.ion and Finance
law Bureau - Lit igation Unit
Building /19 State Canpus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner I s Representative
Clarence H. Snyder
Towne, Rubenstein, Snyder & polowy
125 E.  Four th St .
Dunkirk, NY 14048
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Harbor Vue Cable TV, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6 / 1 / 7 9  -  8 / 3 7 / 7 9 .

AFFIDAVIT OT UAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27t"h day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Harbor Vue Cable TV, Inc.,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Harbor Vue Cab1e TV, Inc.
59 Lake Shore Dr.  W.
Dunkirk, NY 14048

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exi lusive care and cuslody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
27th day of May, 1983.

AUTHORIZED TO
OATHS PTIRSUAN
SECTION 174

INISTEI
T0 TAX IJAW
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State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Clarence H. Snyder the representative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Clarence H. Snyder
Towne, Rubenstein, Snyder & Po1owy
125 E. Fourth St.
Dunkirk, lfY 14048

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cui lody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.
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stmn oF NEtl YoRK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HARBOR VUE CABLE TV, rNC.

for Revision of a Determl-natlon or for
of Sales and Use Taxes under Articl-es
of the Tax Law for the Period June 1,
through August 31, L979.

DECISION

Refund
28 and 29
1979

Peti t ioner,  Harbor Vue Cable TV, Inc.,  59 Lake Shore Drive Westr Dunkirk '

New York 14048, f i led a pet i t ion for revlslon of a determinat lon or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

June 1 ,  L979 th rough August  31 ,  1979 (F i l -e  No.  35087) .

A formal hearing was held before Arthur Johnson, Hearing Offlcer' at the

off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York, on

September 15, L982 at 2245 P.M. Pet i t loner appeared by Clarence H. Snyder,

Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Patr ic ia Brumbaugh,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Wtrether petitioner is liable for tax on tangible personal property transferred

in a bulk saLes transact ion.

FINDINGS OF FACT

1. On June 20, L979, pet i t loner,  Harbor Vue Cable TV, Inc.,  not i f ied the

Tax Comnission, by 1-etter, that it was purchasing the cable televislon franchise

of Dunklrk, New York frour ErLe Communications, Inc. Petltloner enclosed a eopy

of the contract and requested that it be advlsed lf all sales taxes due had

been paid to date and whether there would be any sales tax involved with the
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transaction. The letter al-so indicated that a closing nas expected on or about

J u l y  3 1 ,  1 9 7 9 .

2. Pet i t ioner entered into an agreement dated March 30, 1979 with Erie

Communications, Inc. whereby petitioner agreed to purchase all of the CATV

System business and assets (other than cash and those specif ical l -y excluded) of

the sel ler,  including but not l in i ted to the fol lowing assets:

(a) 41L tangible assets of CATV System, incl-uding test eguipment,

automobiles and trucks

(b) A11 contracts and agreenents relating to CATV System.

(c) AL1 franchises and permits for operat ion of the CATV System.

the  purchase pr ice  fo r  the  fo rego ing  assets  was $1r6001000.00 .  The

eloslng took place on August 23, L979.

3. On August 23, L979, the agreement entered into on March 30, 1979 was

amended to apport ion the purchase pr ice of the assets as fol lows:

(a) Cable and Equipment
(b) Customer List
(c) Franchise
(d) Covenant Not to Conpete

$  420 ,000
500 ,000
480, ooo
200,000

$ 1, 6-0d, ooo-

The Audit Division was not provl"ded with this amendment.

4. On September L4, L979, the Audit  Divls ion lssued a Not ice of Determlna-

tion and Demand for Payment of Sal-es and Use Taxes Due agalnst petitioner

assert ing taxes due of $11,200.00. Said not ice indicated that the tax was due

on the transfer of tangible personal property in accordance with the provislons

of  sec t ions  1138 and 1141(c)  o f  the  Tax  Law.

On November  9 ,  L979,  pe t i t ioner  remi t ted  the  tax  o f  $11,200.00 ,  p lus

in te res t  o f  $767.73 ,  nak ing  a  to ta l -  payurent  o f  $1L,967.73 .
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5. 0n February 15, 1980, the Audit  Divis ion issued a release to pet i t ioner

which stated in part  as fol lows: rrThe purchaser wi l l  not be held l iable for

any sales. and use taxes subsequently found to be due from the seller as a

resu l t  o f  th is  bu lk  sa le . ' r

6.  An JuLy 22r 1981, the Audit  Divis ion issued a second Notice of Deteruin-

ation and Demand for Palanent of Sales and Use Taxes Due against petitioner in

the  amount  o f  $100,800.00 ,  p lus  in te res t  o f  $16 1292.00 ,  fo r  a  to ta t  o f  $117 1092.00 .

This not ice ldas issued when i t  was discovered that the tax of $11r200.00

assessed on the not ice referred to above contained a cler ical  error.  The

cor rec ted  tax  due was found to  be  $112,000.00  ($1 ,6001000.00  x  7%) .  There fore ,

the above not ice was issued for the balance determined due ($1121000.00 -

$ 1 1 , 2 0 0 . 0 0  =  $ 1 0 0 , 8 0 0 . 0 0 ) .

7. Pet i t ioner argued that i t  properly not i f ied the Tax Commission of the

proposed sale and requested the amount of any tax liability that may result

f rom the sale; the taxes as so determined due were paid and a release was

issuedl and that,  such release discharged any further obl igat ions for sales or

use taxes in connect ion with the bulk sale transact ion of August 23, 1979.

The Audit  Divis ion took the posit ion that pet i t ionerrs l iabi l i ty for

the $100'800.00 in addit ional tax was not predicated on i t  being a purchaser in

a bulk sales transact ion, personal ly l iable for taxes owing by the sel ler under

sect ion 1141(c) of the Tax Law, but was the direct l iabi l i ty of  a customer

in a retai l  sale pursuanl to sect ion 1133(b) of the Tax Law.

CONCTUSIONS OF I,AW

A. That secton 1141(c) of the Tax Law provides, in pert inent part ,  that

the purchaser in a bulk sales transact ion, for fai lure to comply with the
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provisions of said sect ion of the Tax Law, shal l  be personal ly l iable for the

paJrnent of any taxes determined to be due to the state from the seller.

Pet i t ioner,  however,  compl ied with the requirements of sect ion 1141(c)

of the Tax law and was relieved of any such liability deternined due from the

sel ler as set forth in Finding of Fact "5'r .  Said release did not const i tute a

release for a tax l iabi l i ty incurred by pet i t ioner.

B. That.  the taxes asserted on the not ice issued September 14, 1979 for

$11 '200.00 ,  as  we l l  as  the  add i t iona l  tax  o f  $1001800.00  assessed on  JuLy  22 ,

1981' were not inherent l iabi l i t ies from the sel ler urder sect ion 1141(c) of

the Tax Law.

The tangible personal property transferred in the bulk sale of the

business assets const i tuted a t tpurchase at retai l "  as def ined in sect ion

1101(b)(1) of the Tax Law and was subject to the tax imposed under sect ion

1105(a) of the Tax Law and pet i t ioner had a direct l iabi l i ty to pay the tax

due on said transact ion in accordance with the provisions of sect ion 1133(b)

of the Tax Law.

The sales tax is a "consumer tax",  that is,  the tax is imposed on the

retai l  sale of tangible personal property and certain services and is col lected

from the person who purchases at retail -- the consumer, The consuner cannot

shift the liability for paynent of the tax to another person, nor otherwise

rel ieve himself  of  such l iabi l i ty,  al though the vendor is personal ly l iable for

the tax he was responsible for col lect ing. [20 NYCRR 525.2(a)(a)] .

C. That in accordance with Finding of Fact "3",  the sales pr ice of the

tangible personal property transferred in the bulk sale was $9201000.00.

Accordingly,  the taxes due are reduced to 953 1200.00 (9920,000.00 x 7f,  =

$ 6 4 , 4 A A . 0 0  l e s s  $ 1 1 , 2 0 0 . 0 0  =  9 5 3 , 2 0 0 . 0 0 ) .
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PetLt ioner fal led to establLsh whether any port ion of the cable and

equipment constituted a capltal inprovement to real property.

D. That the petition of l{arbor Vue Cable TV, Inc. ls granted to the

extent indicated in Conclusion of Law "C"; that the Audit  Divis ion ls hereby

directed to nodify the Notice of Determlnation and Demand for Palment of SaLes

and Use Taxes Due issued JuLy 22, 1981; and that,  except as so granted, the

pet i t ion is ln al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 ? 1983
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