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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 10, 1983

Philip Gush
dlb/a Top's Tavern
1.132 Lackawanna Ave.
Elmira, NY L49AL

Dear Mr. Gush:

Please take notice of the Decision of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at
Pursuant to section(s) 1138 of the Tax Law, any
an adverse decision by the State Tax Cornmission
Article 78 of the Civi l  Practice Law and Rules,
Supreme Court of the State of New York, Albany
date of this notice.

fnguiries concerning the computation of tax due
with this decision may be addressed to:

the adninistrative level.
proceeding in court to review
can only be instituted under
and must be comnenced in the

County, within 4 months fron the

or refund allowed in accordance

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building l/9 State Canpus
Albany, New York 12227
Phone lf  (518) 457-2070

Very truly yours,

STATE TN( COMI.IISSION

Taxing Bureaut s Represenltative



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Phil ip Gush
d/b/a Top's Tavern

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
L0 / t / 77 -17 /3A /79 .

That deponent further says that
herein and that the address set forth
of the petit ioner.

Sworn to before me this
10th day of Novernber, 1983.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
certified mail upon Philip Gush dlb/a Top's Tavera, the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Phil ip Gush
d/bla Top' s Tavern
1132 Lackawanna Ave.
Elmira, NY 74901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exilusive care and custody of
the United States Postal Service within the State of New York.

the said addressee is the petit ioner
on said rdrapper is the last known address
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STATE TAx COMMISSION

In the Matter of the Petitlon
:

o f
:

PHILIP GUSH DECISION
DIBIL TOPIS TAVERN :

for Revlsion of a DeternlnatLon or for Refund :
of Sales and Use Taxes under Articles 28 arrd, 29
of the Tax Law for the Period October 1, L977 :
through November 30, L979.
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Petitioner, Phlllp Gush d/b/a Toprs Tavern, 1132 Lackawanna Avenue,

El-mlra, New York L49OL, fiJ.ed a petitLon for revision of a deteminatl.on or for

refund of sales and use taxes under Articl"es 28 and 29 of the Tax Law for the

perlod oct,ober 1, 1977 through November 30, 1979 (Fl le No. 30357).

A small cl-alms hearing was held before John F. Koagel, Hearl.ng Offlcer, at

the offlces of the State Tax Comlsslon, One llarine Midland Plaza' Rochester'

New York, on March 10, 1983 at 10:45 A.M. Tlne was al lowed unt i l  Apri l  15,

1983 for addltional- evidence. PetltLoner appeared pro se. The Audlt Dlvlslon

appeared by John P. Dugan, Esq. (Thomas C. Sacca, Esq.,  of  counsel) .

ISSUES

I. I{hether the uarkup audlt perforned by the Audit Division rtas proper

and, lf so, whether it accurately reflected petitionerfs saLes tax 11ab111ty.

II. Irlhether petitioner is llabLe for tax due on purchases made durlng the

audlt  per iod.

FINDINGS OT FACT

1. On June 27, 1980, as a resuLt of a f le ld audlt ,  a Not ice of Determlnat lon

and Demand for Paynent of SaLes and Use Taxes Due was lssued to petltioner,

Phillp Gush d/b/a Toprs Tavern. Sald Notice covered the period October 1, L977
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through November 30, 1979 and assessed tax in the amount of $6'131.46, plus

in te res t  o f  $832.03 ,  fo r  a  to ta l  o f  $6 ,963.49 .

2. Petitloner operated a neighborhood bar and grllJ- whlch sold beer,

L1quor, wlne and a mlnlmaL amount of food. Buglness comnenced on October 1,

1977 when petltioner purchased the busLness assets from a Mr. Charles !il. Rice.

3. Petltioner kept the following records: coples of sales tax returna'

Federal and New York State income tax returns, depreclation schedules, cash

receipts Journals, cash disbursement journals, cash reglster tapes, purchase

lnvoLces and cancelled checks. The cash register tapes showed a,nounts and

category of sale (beer, wlne, J.iquor or food); they dld not show each lten

so ld .

4. The Audlt Divlslonrs auditor analyzed petltlonerrs books and found that

recorded beer, liquor and wLne sal-es for the perl.od October 1, 1977 through

November 30, 1979 refl-ected a 67 percent narkup. The auditor deemed this low

for petltionerts type of business and proceeded to perform a markup of purchases

audit  to ver i fy pet i t ionerrs taxable sa1es.

Using invoices for the three-month perlod December, L978, January and

February, L979 and prlces and sizes of drinks supplled by petitloner' markups

of 215 percent for beer and 253 percent for l-lquor and wlne were computed which

took lnto consideratlon a L5 percent rrspilLagett allowance for draught beer and

lLquor.  Food sales were accepted as reported on pet l t lonerrs books. Sales of

beer, liquor and wlne rrere consldered tax Lncluded to recognize rrunit prlcingtl

as provided for in regulat lon 20 NYCRR 532.1 (b)(4).

Appltcatlon of the above markups and allowances to total purchases per

petltioner's books resulted ln audlted and addltlonal taxable sales as follows:
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Beer Purchases $35,849.10 x 2L5Z matkup plus cost
Llquor and Wine Purchases $17,030.24 x 253"/" narkup plus cost
Total- Beerr l{ine and Liquor Sales IncLuding Tax
Less Tax
Taxable Sales of Beer, Wlne and Liquor
Food Sales Per Books
Total Taxable Sales Per Audit
Taxable Sales Reported on Returns Fil-ed for the Same Perlod
Additional Taxable SaLes

$112 ,924 .66
60  ,116 .7  4

$  173 ,  041  .40
Lr,320,46

ffizdF
3 ,426 .69

ffi
84,928.39

Based upon the above, a nargin of error for taxable sales of 94.46

percent was computed by dividlng the addltlonal taxable sales of $80'2L9.24 by

taxable sales reported on returns f l1ed of $84,928.39.

Upon analysis of petltlonerts books, the audltor dlscovered that the

taxable sales as recorded were htgher than those reported on the returns. To

adJust for this, as well as compute the additlonal sales tax due resulting from

the above, the 94.46 percent margin of error was applled to the taxable salee,

excl-uslve of sales tax, recorded in pet l tLonerts books of $861084.55 to arrLve

at addlt ional taxable sales of $81,316.00. This was nuLt lpl led by the 7

percent sales tax rate to arrLve at a tax figure of $5,692.12. Added to thLs

was the  tax  due per  pe t l t ioner rs  books  o f  $6 ,025.87 ,  to  a r rLve  a t  $1 I ,717.99 .

Flnally, fron this flgure was deducted actual sales tax pald wLth returns flled

of $5,944.93 to deternLne addLt lonal sales tax due of $5 1773.06.

5. The audltor reviewed petittonerrs 1978 Federal lncome tax return

depreciation scheduLe C-l. Among other itens, thls schedule reflected furnLture'

flxtures and equipment in the anount of $4,000.00 acqulred ln October, L977,

beverage coolers in the anount of $800.00, also acqulred ln October, L977 arid

refrigeratlon in the amount of $320.00 acquired ln Januaryr L978. These items

were deemed taxable by the auditor, and because petitionet could not ehow that

sales tax l ras paid on these i tems which total led $5r120.00, tax l ras asseseed at

7 percent to deternLne uee tax in the amount of $358.40. This nas added to the
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additlonal sal-es tax deternrlned ln Flnding of Fact rr4rr of $5r773.06 to compute

the  to ta l  tax  assessed o f  $6 ,131.46 .

6. Petltloner asaerted that all books and records concerning the sales

tax liablllty were availabl-e and accurate. On thls basis, lt ls petltlonerte

contention that the audit method used ln the instant case utlllzlng a three+onth

test perlod must be annulled, as the actual records were avallable for a

detatl-ed audit.

7. Petltioner asserted that a higher than averege amount of fancy and/or

expensive llquors were lncluded Ln the three-month test of purchases. Howevert

there was no evLdence presented to show how the lncluslon of these purchases

was detrimental to petltLoner.

8. The audit nethod dld not take Lnto conslderation the foJ.lowLng two

items:

(a) Petitioner sponsored a softball team ln the sunmer and a hockey

team in the winter, each season runnlng approximately twelve weekg. I{hen

petitionerrs baseball- or hockey team 1ost, petitLoner had to provide a half-keg

of beer. There are no records to lndlcate the won and lost record of the teans

sponsored or the ktnd(s) of beer suppLled; therefore, a 50 petcent wtn/loss

record and a $20.00 cost to petltioner per half-keg of beer woul-d reflect a

reasonable estlmate.

(b) Petltioner had t'happy hour" every Monday through Friday fron

4:00 P.M. to 6:00 P.M.; 25 percent of al l -  dr lnks sold durlng the perlod under

audit were sold durlng "happy hour" at a 5 cent per drlnk reductlon in prLce.

9. PetitLoner asserted that when the buslness was purchased in Octobcr,

L977, that there lras only a bulldlng and land acqulsLtlon. Petltloner falled
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paLd on the tangible personal property recorded

ln question were nontaxable.

CONCLUSIONS OF LASI

records were not sufflclent

(ltrtt.t 
"f 

la"t n"rg.

2. L9822 Good Tlmes LakevLew

A. That section 1138(a) of the Tax Law provldes that lf a return when

flled ie lncorrect or lnsufficlent, the 4mount of tax due shaLl be determined

by the Tax Conrmisslon from such lnfornatlon as nay be avalLable, such aB

purchases.

B. That the Audlt Dlvlsionrs use of a markup test to determlne the

accuracy of pet l t ionerrs records dlsclosed that the

to deternlne petitionerrg exact sales tax ltabillty

Seven Pines Restaurant, State Tax ConrmissLon, Aprtl

Inn, Inc.,  State Tax Conrmission, June 18, 1982).

C. That the adjustment made ln Flndlng of Fact "4tt, beyond arrLving at

the addlt lonal-  taxable sales of $80r2L9.24, ls erroneous; thls adJustment had

already been consldered when totaL purchases rrere marked up and sales reported

on returns were deducted.

That petltlonerrs audited taxable sales should be recomputed to

refl-ect an addltional $480.00 allowance for draft beer glven away to the

sponsored baseball- and hockey teams in that tax ls to be computed on the

$480.00 cost rather than the marked up seJ- l lng prLce (Flnding of Fact "8(a)") .

That petitionerrs sales should be further reduced to reflect that 25

percent of the drinks sold by petltioner rrere sold at a 5 cent prlce reductlon

during "happy hour" (r tnding of Fact t '8(b)t t) .

D. That petltloner has falled to show that tax was paid on the ltens

descrlbed 1n Flnding of Fact ttStt, or that said ltems were not subJect to tax.

Therefore, the tax on these purchases in the amount of $358.40 ls sustalned.
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E. That the petltl-on of Phllip Cush d/b/a Toprs Tavern is granted to the

extent indicated in Conclusion of Law I'Crr; that the Audlt Dlvlslon is hereby

dlrected to nodify the Notlce of Determinatlon and Demand for Paynent of Sales

and Use Taxes Due dated June 27, 1980 accordingly with such addltlonal Lnterest

as may be due and owLng; and that, except as so granted, the petltion ls ln al-l

other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

Nov 10 1983
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