
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12?27

llay 20, 1983

Gibraltar Management Co., Inc.
150 hrhite Plains Rd.
Tarrytown, $Y 10591

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Cosmission can only be instituted under
Art.icle 78 of the Civil Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries coucerning the computation of tax due or refund allowed in accordance
witb this decision nay be addressed to:

NYS Dept.. Taxation and Finance
Law Bureau - litigation Unit,
Building /19 State Campus
Albany, New York L2227
Phone # (518) 457-2A70

Very truly yours,

STAIE TAX COMIIISSION

Petitioner' s Representative
Wil l iam D. Hecht
535 Fifth Ave.
New York, NY 10017
Taxing Bureau' s Representative



SfAfE 0f NE[{I YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Gibraltar llaoagernent Co., Iac.

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 8/1/65-11 |  30178.

$:FIDAVIT OT UAII.ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 20th day of Uay, 1983, he served the within notice of Decisioa by certified
nail upon Gibraltar ltanagement Co., trnc., the petitioner in the witbin
proceedingr bY eoclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Gibraltar llaaagenent Co., fac.
150 White Plains Rd.
Tarrytown, NY 10591

and by depositing same enclosed ia a postpaid properly addressed wrapper in a
(post office or offieial depository) under the exclusive care aad custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address Bet forth on said wrapper is the last known address
of the petit ioner.

Sworn to before ne this
20th day of May, 1983.

AUTHORIAED TO ISIER
oArHs PrrRSUtrff t0
SECTION 174

TAI LAW



STATE OF IiIET.J YORK

STATE TN( COU}IISSION

In the Matter of the Petition
of

Gibraltar Managenent Co., Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Las for the
Period 8/ 71 65-7U 30 /78.

ATFIDAVIT OT UAITII{G

State of New York
County of Albany

David Parcbuck, being duly sworn, deposes and says that be is an enployee
of the Department of Taxation and Finance, over 18 yeare of age, and that on
the 20th day of May, 1983, he served the within notice of Decision by certified
mail upon hlillian D. Hecht the represeulative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed ag fol lows:

hlilliam D. Hecht
535 Fifth Ave.
New York, IIY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exllusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that tbe address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
20th day of llay, 1983.

AUTHONIZED 10 rsrm
OATHS PURSUAIII TO
sf,c?IoN 174

Ilx ldr



STATE 0F NEhI YoRK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

GTBMITAR MANAGEMENT C0., rNC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and 29
of the Tax Law for the Period August 1, 1965
through November 30, 1978.

1. Petit ioner, Gibraltar Managenent

management. Petit ionerts propert ies are

throughout New York State.

DECISION

Petit ioner, Gibraltar Management Co., Inc., 150 White Plains Rd., Tarrytown,

New York 10591, filed a petition for revision of a determination or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

August 1, 1965 through November 30, 1978 (Fi le No. 31476).

A small claims hearing was held before Arthur Johnson, Hearing Off icerr at

the off ices of the State Tax Commission, Two World Trade Center, New York, New

York, on Apri l  29, L982 at 9:15 A.M. Petit ioner appeared by Wil l iam D. I lecht.

The Audit Division appeared by Paul B. Coburn, Esq. (Paul lefebvre, Esq., of

counsel ) .

ISSIIES

I. Idtrether petit ioner is l iable for tax on certain purchases of tangible

personal property and services.

II.  Whether the Audit Division properly used a test period as a basis for

determining petit ioner's tax l iabi l i ty for the period August 1., 1965 through

November 30, 1978.

FI}IDINGS OF FACT

Co. ,  Inc . ,  i s  engaged in  rea l  es ta te

primari ly shopping centers located



2.  0n August  27,  1980,

issued the fol lowing notices

and use taxes due:

as

o f

-2 -

the result of

detennination

the Audit Division

for payment of sales

an audit,

and demand

PERIOI)

August 1, 1965 through November 30, 1968 $
December 1, 1968 through May 31, 1,972
June 1, 1972 through November 30, 1975
December 1, 1975 through November 30, 1978

TAX DTIE PENATTY INTEREST TOTAI

1 ,638 .07  $  81 .84  $2 ,506 .10  i 4 ,226 .0 t
7 ,638 .34  381 .84  81572 .67  161592 .85

78 ,448 .70  3 ,585 .24  13 ,617 .00  35 ,650 .94
15  , 781  . 58  3 ,945  . 35  5  , 97  4 .32  25  , 701 .25

3. Petitioner was not registered with the Deparillent of Taxation and

Finance as a sales tax vendor unti l  July 16, 1975. 0n November 25, 1975,

petitioner requested that the Certificate of Authority be cancelled.

4. 0n audit, the Audit Division examined purchase invoices for the nonths

of January, 1977 and June, L977. This exaurination revealed that petitioner

fa i led to  pay a sa les or  use tax on purchases to ta l ing $L5r222.L7 or .00498

percent of total disbursements for al l  locations for the test months. Said

percentage was applied to total disbursements for the audit period to arrive at

the deficiencies referred to above.

5. At the hearing, counsel for the Audit Division conceded that sales tax

was paid on purchases of iL1272.25 and there rdas a $27.00 transposit ion

error. As a result,  the taxable purchases for the test months should be

ad jus ted  to  $13  ,982 .92 .

Petit ioner conceded that purchases of $10 1746.33 were subject to tax.

6.  The purchases at  issue,  $31235.98,  consis t  o f  the fo l lowing:

a) maintenance seryices
(snowplowing, parking lot sweeping)

b) pro rata share of comnon area
maintenance expenses

c) nissing purchase invoices
d) dues
e) elevator and sewer pump maintenance
f) reinbursements paid to employees

$1,206 .00

7 44.44
335.  19
160.25
155 .00
635.  10
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7. Petitioner argued that the snowplowing and parking lot sweeping were

performed by lndividuals not in a regular trade or business of offering such

services to the public. Simlliarly, the common area malntenance was performed

by employees of tenants and the tenants are not in the business of performlng

such services.

8. The dues referred to ln Flnding of Fact t '5(d)" rrere for membership ln

the Apartment Owners Advisory Council, a trade association.

9. The el-evator maintenance was for a monthly service charge of $65.00.

Pet i t ioner offered a let ter to show that i ts contract for el-evator naintenance

was an oil and inspeetlon contract and not a full malntenance eontract.

However, said letter was not from the company performing the services.

The sewer pump maintenance was also an inspectlon contract.

10. The amounts classified above as reimbursements paid to employees

consist  of  $300.00 for a travel advance and $335.10 for suppl les purchased by

employees. The purchase invoices for the supplies lndicated that no sales tax

was charged by the vendor.

use

tlas

11. During the test month of January, 1977, the purchases held subject to

tax  amounted ro  $10,075.58  o f  wh lch  $7 ,852.76  (o r  approx imate ly  78  percent )

for snowplowing.

L2. Pet i t ioner maintained adequate books and records from which the

have determined the exact amount of pet i t ionerts taxAudit  Divis lon could

l iab i l i t y .

13. Pet i t ionerfs fai lure to pay the taxes at issue was due to reasonable

cause and not wi l l fu l  neglect.



-4-

coNctusroNs 0F [AI,'t

A. That section 1105(c)(5) of the Tax Law imposes a tax on the receipts

fron the services of trmaintaining, servicing or repair ing real property...  but

excluding services rendered by an individual who is not in a regular trade or

business offering his services to the public and excluding interior cleaning

and maintenance services perforned on a regular contractual basis for a tern of

not  less than th i r ty  days. . . "  .

That 20 NYCRR 527 .7 (c) (1) provides that the exclusion for services

rendered by individuals who do not offer these servi.ces to the public in a

regular trade or business is limited to individuals who do occasional odd jobs

in their spare tine and who do not regularly perforn such services either in

their own business or as an employee.

B. That petit ioner fai led to establish that the individuals performing

the maintenance services referred to in Finding of Fact f l6,(a)tt and tt6(b)rt

quali fy for the exclusion provided in section 1105(c)(5) of the Tax Law.

Accordingly, the charges made by such individuals constituted receipts fron the

sale of services within the neaning and intent of section 1105(c)(5) of the Tax

law.

C. That the dues paid to the Apartment 0wners Advisory Council were not

dues subject to the tax imposed under section 1105(f) (2) of the Tax law.

D. That petit ioner fai led to show that tax was paid on the purchases

referred to in Finding of Fact "6(c)" and therefore, is l iable for such taxes

in accordance with section 1133(b) of the Tax traw.

E. That Declaratory Ruling 77-01 issued by the State Tax Commission

effective September 1, 1977, provides that elevator maintenance contracts which

provide for general maintenance and l imited repairs are not subject to tax.
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Contracts which provide that if the company providing the maintenance services

decides repairs are necessary and performs such repairs,  are taxable contracts.

Prior to said rul ing, the pol icy of the Tax Commission was that

contracts for elevator maintenance in excess of 30 days were not taxable.

Accordingly, the elevator maintenance performed in January, L977 and June, 1977

is considered nontaxable.

F. That the maintenance performed on the sewer pump constituted services

sub jec t  to  tax  under  sec t ion  f105(c ) (5 )  o f  the  Tax  Law.

G. That the supplies purchased by employees and subsequently reinbursed

by pet.itioner constituted retail sales within the meaning and intent of section

1101(b)(4) of the Tax law. The travel advance of $300.00 is not taxable.

H. That although there is statutory authority for use of a test period to

determine the amount of tax due, resort to such method of computing tax liability

must be founded upon an insufficienty of record keeping which makes it virtually

impossible to ver i fy such l iabi l i ty and conduct a complete audit  (Chartair ,  Inc.

v .  S ta te  Tax  Commiss ion ,  65  A.D.2d 44) .

That since pet i t ioner naintained adequate books and records, the Audit

Divis ion's use of a two month test per iod as a basis for est imating pet i t ioner 's

tax l iabi l i ty for thir teen years was not proper.  Accordingly,  pet i t ioner is

liable only for the actual tax found due for the periods examined.

I. That the penalty is cancelled and interest shall be computed at the

minimum statutory rate.

J.  That the pet i t ion of Gibral tar Management Co.,  Inc. is granted to the

extent that the purchases subject to tax are reduced to $L3r392.06 so as to

conform with Conclusions of Law above as fol lows:
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conceded by pet i t ioner  (F ind ing of  Fact  "5")  $101746.33
maintenance services (Conclusion of law "8") 1,950.44
missing purchase invoices (Conclusion of law "Dt') 335.19
sewer pump maintenance (Conclusion of traw "F") 25.00
suppl ies (Conclus ion of  Law "G")  335.10

$i3,3-9m6

That the Audit Division is hereby directed to nodify the notices of

determination and demand for payment of sales and use taxes due issued August 27,

1980; and that,  except as so granted, the pet i t ion is in al l  other respects

denied.

DATED: Albany, New York STATE TN( C0MUISSION

MAY 2 0 1983
PRESIDENT



I
' '  F

P 481 207,803
RECEIPT FOR CERTIFIED MAIL

i,O INSURANCE COVERAGE PROVIDED-
NOT FOR INTERNATIONAL MAIL

($ee Reverse)

- F . 1 . . f ' , .

P 481 2A7 804
RECEIPT FOR CERTIFIED MAIL

;.0 INSURANCE COVEMGE PROVIDED-
NOT FOR IIITERNATIONAL MAIL

(See Rcverse)

k,

N
6
o\

o

€
m

E
o
t\
IA
A

Sont to

4l h,^.r f ,Ls.r {l6.nsr*^caII
Strest and N6. A
l .1n t  t thi  Lo 2^,,  ^ -  PJ

P.O. .  S t r t6  and Z IP Code

A ".,, lcrtt^ tUY 10.59 I
Postago s

Certlf ied F6€

Sp6cial Dollvery Fe€

Fl€strict€d Dollvery Foe

Rsturn Roceipt Showlng
to whom and Detr Delivered

Beturn Receipt Showing to whom,
Date, and Address of Delivery

TOTAL Postrgo.nd F.es $

Portmark or Dat€

CT€
c

;
o

o
@

Ir
u)
Ar

ii?ili,^"- n il.ch+
Street and No.- ^ n
<<5 f;#h t*ve
P.O.. St.ts tn-d ZIP Cod€

fl/znt Y-rK tJY l0ol1
Post ge $

C.rtlfled F€e

Spocial Dolivery F€€

Flestrlctgd Doliv€ry Fe.

Rdu.n Rco.ipl Showlng
to whom and Dr!. O€llverad

Retum Recoipl Showing to whom,

DEt€. and Addrass of Delivery

TOTAL Pon.gp rnd Fror s
Po3tmark or Oete


